Transcript

Tperil

www.pdf-it.com

Adobe 9 Recommended
Get it Here

You may need to click the thumbnail images along left side
to view full-sized, condensed, word index, ASCII and Exhibit(s)

<

Search transcript

<

Copy content by
highlighting text &
right mouse button

<

Save one, multiple or all files in the
portfolio by clicking on the disk icon.
Email saved files by attaching them.

<

v.5.0


http://get.adobe.com/reader/otherversions/


0001

 1                OFFICE OF NATURAL RESOURCE REVENUE

 2         FEDERAL AND INDIAN COAL VALUATION PUBLIC WORKSHOP

 3   

 4   

 5   

 6                HELD ON THURSDAY, OCTOBER 20, 2011

 7      BUREAU OF LAND MANAGEMENT, ALBUQUERQUE DISTRICT OFFICE

 8                      435 MONTANO ROAD, N.W.

 9                      ALBUQUERQUE, NEW MEXICO

10                             8:52 a.m.

11   

12   

13   

14   

15   

16   

17   

18   

19   

20   REPORTED BY:  YVONNE C. GONZALES, CCR #62

                   46 Shawn Lane

21                 Los Lunas, New Mexico   87031

22   

23   

24   

25   

0002

 1                       A P P E A R A N C E S

 2   

 3   OFFICE OF NATURAL RESOURCES REVENUE:

 4   RICHARD ADAMSKI, Program Manager, Asset Valuation

     JOHN J. HOVANEC

 5   MIKE THROCKMORTON

     Denver, Colorado

 6   

     AUDIENCE MEMBERS:

 7   

     Mark Hiles, Peabody Energy

 8   Randy Lehn, Peabody Energy

     Brian Dunfee, Peabody Energy

 9   Sarah Seigfried, Peabody Energy

     Jack Lougee, State of New Mexico

10   Akhtar Zaman, Navajo Nation, Minerals Dept.

     Perry Shirley, Navajo Nation, Minerals Dept.

11   Mike Matthews, State of Wyoming

     Robert Hall, DOI, Office of the Solicitor

12   

13   

14                            A G E N D A

                                                       Page

15   

16   1. Welcome and Opening Statements - ONRRR           3

17   2. Topics for Discussion - Federal Coal             9

18   3. Topics for Discussion - Indian Coal             28

19   4. Other Comments                                  30

20   5. End of Workshop                                 42

21   

22   ATTACHMENT - SIGN-IN SHEET

23   

24   

25   

0003

 1                 MR. ADAMSKI:  Good morning.  My name is

 2   Richard Adamski.  I'm the Program Manager for Asset

 3   Valuation out of Denver.  This is actually our third and

 4   final public workshop on coal.  We had the first one in

 5   Denver, and then actually this past Tuesday we were in St.

 6   Louis and had some representatives from Peabody there also.

 7                 And since this is -- actually, believe it or

 8   not, this is the largest group.  We had six people show up

 9   in Denver and six show up in St. Louis.  So this is great.

10                 Since we have such a, you know, kind of an

11   informal, small group, why don't we just go around and

12   everybody introduce themselves.  I'm also going to pass

13   around a sign-in sheet so we can memorialize this for the

14   record.  So if you haven't signed in, please do that.

15                 John.

16                 MR. HOVANEC:  I'm John Hovanec.  I have a new

17   job.  I was formally the Program Manager for Solids and

18   Geothermal.  Those functions have now been broken up into

19   tiny little pieces.  We're probably going to send an e-mail

20   out to let you know where those pieces went at some point in

21   time here.  I have 30 years' experience plus in the solids

22   and solid minerals area.

23                 MR. HALL:  I'm Robert Hall.  I'm with the

24   Office of the Solicitor.  I'm the Assistant Regional

25   Solicitor for Indian Affairs and handle most of the energy
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 1   and oil and gas, coal-related matters.  We were asked to sit

 2   in on this meeting and very happy to do so, because it gives

 3   me a perspective that I don't usually get to see.  So, happy

 4   to be here.

 5                 MR. NICHOLSON:  I'm Mike Nicholson.  I'm a

 6   senior engineer with Peabody Energy at the Lee Ranch and El

 7   Segundo Mines.

 8                 MS. SEIGFREID:  Sarah Seigfreid.  I'm an

 9   environmental engineer at El Segundo and Lee Ranch Mines.

10                 MR. HILES:  Mark Hiles with Lee Ranch and El

11   Segundo Mines.

12                 MR. LEHN:  Randy Lehn with Peabody Energy,

13   engineering group in the Southwest.

14                 MR. DUNFEE:  I'm Brian Dunfee with Peabody

15   Energy.  I'm director of environmental services.

16                 MR. MATTHEWS:  Mike Matthews.  I'm with the

17   State of Wyoming, Department of Audit.

18                 MR. SHIRLEY:  Perry Shirley with the Navajo

19   Nation Minerals Department.

20                 MR. ZAMAN:  Akhtar Zaman with the Navajo

21   Nation Minerals.  And I have been dealing with this thing

22   probably from day one when the coal and radiation started.

23   And I did work in the '80s on -- committee.  So I thought

24   that we put this thing to sleep, but it is waking up again.

25                 MR. HOVANEC:  You'll get your chance to
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 1   comment.

 2                 MR. LOUGEE:  I'm Jack Lougee with the State of

 3   New Mexico.  I was asked to attend at about 7:10 this

 4   morning.  I'm here.

 5                 MR. HOVANEC:  That's nice.  How many days do

 6   you have left?

 7                 MR. LOUGEE:  One hundred and forty-eight.

 8                 UNIDENTIFIED MALE:  How many hours and minutes

 9   is that?

10                 MR. LOUGEE:  If I had my computer, I could

11   tell you.

12                 MR. THROCKMORTON:  I'm Mike Throckmorton.  I'm

13   with ONRR, Royalty Valuation Group.

14                 MR. ADAMSKI:  I have some general, opening

15   kind of remarks to set the tone for the meeting that we've

16   been reading at all the sessions.  And then we'll pass it to

17   John and Mike to actually get into some of the questions

18   that, you know, we would like feedback from everybody as

19   much as possible to help us make some decisions going

20   forward.  So -- to kind of keep this informal.

21                 We do have a court reporter, Yvonne, at the

22   end of the table.  So just, you know, when you're speaking,

23   please just maybe say your name again for the record and

24   speak loud enough so she can hear.  We don't have

25   microphones set up here.  But, hopefully, we don't need them

0006

 1   if we project, I guess.

 2                 So the purpose of the Federal and Indian Coal

 3   Valuation rules is to ensure that the American public and

 4   Indian tribes and allottees receive every royalty dollar due

 5   on all resources.  Through these public workshops and the

 6   Advance Notice of Proposed Rulemaking, the Office of Natural

 7   Resources Revenue is requesting comments and suggestions

 8   from affected parties and the interested public before

 9   proposing changes to the existing regulations governing the

10   valuation, for royalty purposes, of coal produced from

11   federal and Indian leases.

12                 In proposing changes to the current royalty

13   valuation regulations, ONRR has three goals in mind:

14   provide clear regulations that are easy to understand and

15   are consistent with fulfilling the Secretary's

16   responsibility to ensure fair value for the public and

17   Indian resources, provide methodologies that are as

18   efficient as possible for the lessees to use, provide early

19   certainty that correct payment has been made.

20                 Hopefully, the potential benefits from our

21   discussions and changes today will include simplifying and

22   clarifying aspects of the rules, decreasing industry's cost

23   of compliance and government's cost of enforcement,

24   streamlining audits by providing more certainty and reducing

25   potential litigation.
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 1                 We feel that it's important and do appreciate

 2   your thoughts, you know, either positive or negative, to any

 3   of the things that we discuss.  So just in general, some of

 4   the issues that we'll be kind of talking about today are:

 5   examining possible alternatives to the current methods used

 6   to value arm's length sales, examining possible alternatives

 7   to situations where we have either no sale or a nonarm's

 8   length sale situation, coal comparability factors, examining

 9   possible alternatives to the current methods used to value

10   sales by coal cooperatives, use of index prices possibly as

11   an alternative to be used to value coal.

12                 And finally, looking at possible alternatives

13   to the requirement to track actual costs for determining

14   transportation and washing allowances.  And finally, there

15   was a question about merging federal and Indian rules or

16   changing the Indian -- there are the rules applicable to

17   Indian coal valuation.

18                 I already mentioned we have a court reporter

19   with us today.  So that, you know, we can get an accurate

20   account of the comments so that we can take back and review

21   those.  So finally, you know, again, based on the comments

22   -- the written comments we receive and the comments at the

23   public workshops, we're going to go back and look at all

24   those, think about what's reasonable, and proceed with

25   drafting a proposed rule.
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 1                 Once we do that, essentially the process

 2   starts all over again.  You know, we'll open that up for

 3   public -- for written comments and possible -- you know,

 4   maybe some additional workshops to see how that plays out.

 5                 Are there any questions before we begin?

 6   Excellent.  I'll turn it over to John Hovanec who actually

 7   will get us started with the important things.

 8                 MR. HOVANEC:  ONRR or MMS, over the years, has

 9   over 20 years' experience valuing coal under the current

10   federal and Indian valuation regulations.  Lessons learned

11   from this experience suggest that the current federal and

12   Indian coal valuation regulations could be improved to

13   provide greater certainty that royalties have been paid

14   correctly and to reduce the burden to both industry and

15   government.

16                 We're interested in determining ways to

17   simplify, clarify and provide consistency in product value.

18   We have examined the written comments submitted for the

19   Advance Notice of Proposed Rulemaking, which closed July 26

20   of 2011, for federal and Indian valuation, and are

21   interested in further input regarding the perceived need to

22   modify the current coal valuation regulations to meet the

23   above-stated objective.

24                 Now, we received comments from 11 parties, and

25   this is in the initial.  And I think -- you know, just to
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 1   add to what Rich has said, what we're looking at in these

 2   workshops, what I found is, hopefully to -- you know, first

 3   you read it and obviously there's -- comments have been

 4   submitted.  And then with some discussion here and a little

 5   bit of -- you know, it may jog a different perception to

 6   what our approach is.  And so it might lead to providing

 7   additional comments.  And that's what we're looking for.

 8                 Let's begin by looking at the valuation for

 9   royalty purposes of federal coal.  And generally, what we

10   did is we looked at what the commenters -- and what they

11   basically said is that they agreed that the current use of

12   the arm's length sales prices to value arm's length coal is

13   working, however would use alternatives such as

14   dollar-per-energy content.  They ask whether that would be

15   reasonable.

16                 And so we're looking at -- as -- whether you

17   -- if you're aware or not, the current valuation process is

18   a series of benchmarks.  All right.  The first benchmark is

19   that you -- would be to utilize arm's length, arm's length

20   sales, except your own.  Okay.  So there's a series of

21   benchmarks out there.  And that's what we're looking for,

22   some comment relating to that.

23                 Next, let's consider -- and I guess I'll just

24   open it up for any comments relating to -- in general, any

25   of the benchmarks.  Okay.  Let's consider nonarm's length
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 1   sales.  ONRR is examining alternative -- possible

 2   alternatives to the current prioritized benchmark valuation

 3   methodology.  While some of the commenters generally agree

 4   that no changes were necessary, one commenter concluded that

 5   the rules would need a complete overhaul.  All right.

 6                 Regarding the current methodology -- and I

 7   kind of got ahead of myself -- for valuing nonarm's length

 8   sales, ONRR seeks input on whether the current prioritized

 9   benchmark method works well.  And if not, what part do --

10   should -- works well and what part could be improved.

11                 Also --

12                 MR. SHIRLEY:  John.

13                 MR. HOVANEC:  Yes.

14                 MR. SHIRLEY:  Let me interrupt.  Just one

15   quick question.

16                 MR. HOVANEC:  Yes.

17                 MR. SHIRLEY:  This is informal, so we can ask

18   questions as --

19                 MR. HOVANEC:  Yes.

20                 MR. SHIRLEY:  -- you're going through?  That

21   commenter that you referred to as indicating that the

22   valuation regulations need to be completely overhauled or

23   whatever, who is that commenter?

24                 MR. HOVANEC:  I don't know, actually, you

25   know.
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 1                 MR. NICHOLSON:  That was the State of Wyoming.

 2                 MR. SHIRLEY:  State of Wyoming.

 3                 MR. NICHOLSON:  They were specific in talking

 4   about the prioritized benchmark for the nonarm's length

 5   sales.  Not for arm's length.

 6                 MR. SHIRLEY:  Okay.  So was his comment

 7   specific to that type of transaction?

 8                 MR. NICHOLSON:  Yes.

 9                 MR. SHIRLEY:  Okay.  The reason I ask is

10   because I don't recall a comment.  I didn't take the same, I

11   guess, reaction from some of the comments that are -- that

12   overhaul of the regulations were necessary.  But to clarify

13   that, it was just for nonarm's length?

14                 MR. NICHOLSON:  Right.  It wasn't for the

15   entire set of regulations.

16                 MR. SHIRLEY:  Okay.

17                 MR. HOVANEC:  Okay.  ONRR also -- and

18   essentially -- and I'll backtrack a little bit.  Also,

19   should factors for determining the comparability of arm's

20   length contracts to nonarm's length contracts be amended,

21   clarified or removed.  That was the comment I made before.

22                 In the first benchmark on a nonarm's length

23   sale, you're not allowed to use your own arm's length sales

24   to value nonarm's length sales.  And again, that's the heart

25   of that first comment or question that I have.  So I'll
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 1   leave it at that.

 2                 ONRR also seeks input on whether separate

 3   valuation methods need to be developed for sales by coal

 4   cooperatives or in situations where no-sales situations

 5   occur, whether it's consumption by the lessee.  So we're

 6   also asking about co-ops, which, you know, the nature of a

 7   co-op is generally when a nonarm's length sale occurs.

 8                 MR. ADAMSKI:  I would like to start and just

 9   -- let's think about, you know, an arm's length coal sales

10   situation to begin with.  And what are people's -- or what

11   is your feedback on that?  Are you comfortable with that as

12   far as a method of paying royalty -- just for your arm's

13   length sales now.  Anybody want to verbalize anything on

14   that?

15                 MR. MATTHEWS:  I'll start us off since we

16   started discussing Wyoming.  Mike Matthews, State of

17   Wyoming.  Our thoughts were, you know -- in terms of arm's

18   length sale, we weren't advocating any changes to the regs.

19   The comment earlier was directed specifically to -- if we

20   were going to rework something, then it would be working on

21   benchmarks.

22                 MR. SHIRLEY:  Perry Shirley with the Navajo

23   Nation.  From our perspective, we kind of -- in our comments

24   -- describe our situation which is somewhat different than

25   situations that you have elsewhere with the State of
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 1   Wyoming.  Our coal mines are all mine mouth operations.  We

 2   used to have four, but now we only have three active coal

 3   mines.  McKinley Coal Mine is in its final reclamation

 4   process.  And the other two mines are operated by Peabody,

 5   the Black Mesa and the BHP operations.

 6                 And so -- and both of those have mine mouth

 7   coal plants there.  All of the coal supply agreements are

 8   all dedicated.  So we have that situation.  We described it,

 9   like I said, in the comments.  And so we're kind of unique,

10   I think, in that situation.  I'm not -- you have more of an

11   open market, as an example, in Wyoming.

12                 So we have that situation.  We acknowledged

13   it.  And also provided in our comments that arm's length

14   contracts involved there are indicative of the market that

15   we have.  We don't have a rail system in place that we could

16   ship coal out of the -- or producers have a market that they

17   could reach.  Although there have been some instances where

18   coal has left the area that was in the McKinley Coal Mine

19   situation when they were producing.  But that was a very

20   rare instance there.

21                 So I guess what we're saying -- what we're

22   saying is that we acknowledge that situation, and absent any

23   real open market as you would have perhaps in Wyoming, the

24   arm's length agreements are what they are.  I mean, they are

25   negotiated between the utility companies and the coal
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 1   producers -- the coal mining companies, BHP and Peabody.  We

 2   don't -- we're not aware of any other indexes out there that

 3   would play a part in fixing a coal valuation index price to

 4   our situation.

 5                 In saying that, I also -- I previously asked

 6   this question at the last meeting.  I'll ask it again.  When

 7   you're talking about this particular matter related to arm's

 8   length transactions and nonarm's length transactions, can

 9   you give us an idea of what we're talking about?

10                 You know, you have an idea there at ONRR of

11   all of these instances where you have either nonarm's length

12   or arm's length transactions.  How much of your overall coal

13   sales out there are one or the other?  Are we talking a

14   majority of nonarm's length situations?  Are we talking just

15   a handful?

16                 MR. NICHOLSON:  No.  It really is a handful.

17   And chances are the total production that goes out in the

18   arm's length will be 10 percent or less of the total federal

19   and --

20                 MR. SHIRLEY:  So when you talk about wanting

21   to revise the benchmarks, if you will, we're talking about a

22   small 10 percent, at most, number of transactions that we're

23   trying to -- that you're all trying to address?

24                 MR. NICHOLSON:  We're considering the whole

25   spectrum, but if you're talking specifically -- yeah,
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 1   nonarm's length benchmarks are probably 10 percent or so of

 2   sales.

 3                 MR. HOVANEC:  I mean, that's -- I think what

 4   it comes down to, Perry, is this -- you know, in terms of

 5   looking at this situation here -- again, we were instructed

 6   to explore, you know, would there be ways to improve the

 7   rule.  I mean, we have 20 years' experience.  I could name

 8   on my hands what some of the situations are.  There are

 9   issues relating to how do you value nonarm's length.  Okay.

10   And how do you determine comparability.

11                 So if you have a nonarm's length sale, what

12   would be the most comparable coal to it, you know.  Is it

13   the mine next door?  Is it your own production?  There are

14   other situations as I have mentioned in this particular one,

15   when we were talking about coal cooperatives, and whether

16   the trend moves in that direction where more utilities or

17   more cooperatives decide that they want to own a mine and

18   then have their own utility capacity.

19                 Essentially that is -- that's a nonarm's

20   length situation.  There are occurrences out there where you

21   have people -- companies selling coal below what it cost

22   them to mine.  All right.  And so there are ways to value

23   it, but it's just a much more complicated way of going about

24   it.  I mean, it's a little startling to me to sell coal, to

25   produce coal, on any sort of consistent basis that is below
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 1   your cost of mining.  And yet I see that.

 2                 These are just some of the curiosities and

 3   some of the things -- and that's what we're looking for,

 4   Perry.  Not necessarily to address a certain aspect of it,

 5   but to give some certainty or clarity to -- for a company to

 6   know that okay, if I enter into a nonarm's length contract,

 7   this is going to be generally the way it would be valued or

 8   evaluated.

 9                 MR. SHIRLEY:  I'm not too familiar with the

10   cooperative type operations.  You would -- one would think

11   that you can't mine coal for less than what it cost.  It

12   needs to be subsidized somewhere, by -- can you elaborate a

13   little bit more on how --

14                 MR. NICHOLSON:  Essentially if you were to

15   look -- you know, if you were to go out there and look at

16   10K statements and -- or go out there and look at it, you

17   know, it fundamentally gets to be where you want profit to

18   occur.  If you have everything from mining to actually

19   through generation and you own it all and you shift the

20   profit center, that's how you make your money.  Essentially

21   the utility makes the money.

22                 And so there are instances where you have --

23   the cost is -- the cost of mining below is related to the

24   fact that the profit center has been shifted.  And so,

25   again, is that fair to the lessee?  Is that fair -- these
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 1   are just situations that have occurred, you know.  And so

 2   that's how I would -- that's how I see it.

 3                 MR. SHIRLEY:  How many of these situations do

 4   you have?

 5                 MR. HOVANEC:  You know, it varies.  I don't

 6   really want to get into specific numbers because, you know,

 7   that's not really what the intent is.  The intent is that if

 8   you have one situation or you have multiple situations out

 9   there, it's still a category of nonarm's sales.  Whether

10   it's -- you know, a -- more of a traditional relationship --

11   and, again, as you have stated, when you're talking about an

12   open market where you have the ability to, say, ship to

13   whoever, like in the case of -- most of the Powder River

14   Basin, they have multiple rail companies.  They have rail

15   lines.  So they have options out there where they can go to

16   whatever market.

17                 So it's more -- you know, it's something where

18   you could enter into nonarm's length agreements and

19   companies are having -- you know, it's a challenge because

20   then you have to look for comparability.  And what we've

21   experienced is, just because you have 8400 BTU coal or 8800

22   BTU coal, it doesn't mean it's the same -- you know, the

23   same 8800 or same 8400.  So quality is another issue related

24   to comparability.

25                 MR. ADAMSKI:  And we'd really like to get, you
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 1   know, the thoughts from people around the table, who are

 2   attending.  And again, let's do the simple stuff.

 3   Hopefully, you know, first -- which is arm's length sales.

 4   Is everybody comfortable with, you know, the way they're

 5   paying royalties on those situations now before -- you know,

 6   before moving into the benchmark situations?

 7                 MR. DUNFEE:  I believe you've already heard

 8   from Peabody on that subject in St. Louis.  We support what

 9   the Navajo Nation, I think, commented also.  I'd be

10   interested -- have you received any comments on arm's length

11   transactions to review the way it's valued?  Has there been

12   any comments suggesting that there should be?  Most

13   everything I read said it's fine the way it is.

14                 MR. NICHOLSON:  That's right.  That's the

15   sense, that people would like to see everything stay with

16   status quo for arm's length.  Our understanding, that goes

17   to proceeds with live royalties.

18                 MR. ADAMSKI:  Again, it's okay to reiterate

19   that that's the -- you know, confirm basically that -- you

20   know, that's the case going forward and just get it on the

21   public record.  We're happy to hear -- again, are people

22   comfortable with arm's length and don't want to change.

23   We'd like to hear those statements so that -- again, just a

24   matter of record.  You know, use them going forward.

25                 MR. MATTHEWS:  In that case -- Mike Matthews,
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 1   State of Wyoming -- as a matter of going forward, we're

 2   comfortable with the arm's length and like the status quo.

 3                 MR. ZAMAN:  This is Akhtar Zaman with the

 4   Navajo Nation.  One thing we have to also look at that, that

 5   besides the way -- some of the -- Indian tribes -- related

 6   to the royalty -- supersedes the regulations.  So, you know,

 7   it is arm's length, but there is something else, too, which

 8   is -- as Perry did mention that most of our sales is mine

 9   mouth at this point.  We don't know what will happen in the

10   future.

11                 But obviously there is a party, which we think

12   is an independent party which is negotiating contract with

13   utility.  Sometimes it is passing on the cost, but we feel

14   that they have to protect their own interest.  And in case

15   -- and then be allotted to go back.  But most of our

16   contracts are arm's length at this point.

17                 Then we have also some -- for ten years in

18   case of Peabody that we have to address that, too, which is

19   painful.  But we have to live with that.

20                 MR. HOVANEC:  Okay.  Let me continue.  Do you

21   want to --

22                 MR. ADAMSKI:  Well, the benchmarks.  I'd like

23   to hear some comments on that before we get into anything

24   else.

25                 MR. HOVANEC:  Okay.

0020

 1                 MR. ADAMSKI:  Like I mentioned to John, now

 2   I'd like -- you know, we do have a benchmark -- prioritized

 3   benchmark system out there for any sale which isn't an arm's

 4   length sale.  Does anybody have any comments on the current

 5   prioritized benchmark system for valuation?

 6                 And specifically right now we are -- I know

 7   we're kind of crossing because everything is intertwined.

 8   We are specifically asking for comments now looking at

 9   federal.  We do have a section at the end where we'll be

10   specifically asking for comments for the Indian coal

11   valuation.  But, you know, anything is fine to throw on the

12   table, I guess, at this point.  But any comments on the

13   benchmarks at all?

14                 MR. ZAMAN:  Are we talking about arm's length

15   now or nonarm's length?

16                 MR. HOVANEC:  Nonarm's length.

17                 MR. ADAMSKI:  Anything other than arm's length

18   now.

19                 MR. ZAMAN:  This is, again, Akhtar Zaman,

20   Navajo Nation.  If you guys recall that we struggled with

21   this for many, many years.  And John knows very well of the

22   coals committee -- which you know very well.  Ultimately, we

23   had some consensus on that.  Peabody had someone serving on

24   that committee, too.  But at the end that was -- it was on

25   benchmarks -- probably -- we worked -- at the tail end it
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 1   was John -- Bill said, well, we are not going to do that.

 2                 So we ended up splitting on that issue.  We

 3   were trying to help industry in that case.  And we went

 4   along with that.  That, well, this will do something.  But

 5   at the end it was, well, it might.

 6                 The feel was that if we do anything with that

 7   nonarm's length -- John, if you remember, that industry said

 8   -- unless -- we open the -- on evaluations.  And they do not

 9   want it, because they said that is a minor issue.  So you

10   have many appeals pending at that time.  Probably you still

11   have those.

12                 But that was the feel from industries like

13   that.  This is too minor of issues than opening the whole

14   valuation issue.  Thank you.

15                 MR. SHIRLEY:  Just to add on to comments.

16   This is Perry Shirley from the Navajo Nation again.  If the

17   Nation did have instances where we had nonarm's length

18   transactions, then we would generally be in support of the

19   comments that were submitted by the State of Wyoming on how

20   they feel coal ought to be valued under nonarm's length

21   situations, under the current benchmark system.

22                 I don't think that -- and Wyoming can speak

23   for themselves.  But I don't think that they were entirely

24   in favor of removing the benchmark system that's in place

25   altogether, but they did have some very specific comments to
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 1   each one of the benchmarks in comments that they submitted.

 2                 Again, this kind of gets back to Mr. Zaman's

 3   comment.  You know that the Nation is very dependent upon

 4   its mineral resources.  For better or worse, that's just the

 5   way it has been for many years.  And we have an abundant

 6   supply -- reserves of coal.

 7                 And at some point, with the current shutdown

 8   of the McKinley coal mine, we have to start looking towards

 9   the future -- our future needs as a nation, for our people.

10   And so, you know, there are discussions or there are

11   thoughts about how the Nation could possibly gain access to

12   the open market at some point in the future.

13                 So, you know, the comments that we submitted

14   were solely focused on our current situation now.  But in

15   the future we may face some of these same obstacles that are

16   being discussed here.  So I just offer those comments, you

17   know.  Not under the current situation, but looking into the

18   future.

19                 MR. ADAMSKI:  Thank you, Perry.  Appreciate

20   that.

21                 MR. HOVANEC:  All right.  Would the use of

22   indexing pricing simplify and enhance the regulations?

23   Public comments have been mixed, ranging from "do not use"

24   to "may use in some areas," to "feasible to use."  ONRR

25   invites more specific comments as to whether index pricing
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 1   could possibly be used to value federal or Indian

 2   production.

 3                 We want to hear from those that are supporting

 4   the index pricing as an option and how that would meet the

 5   intent of any changes to the regulations to add

 6   simplification and clarification.  We would also like to

 7   hear from those that oppose the use of the index pricing and

 8   their specific concerns.

 9                 I'll further elaborate.  Is there anybody that

10   would support going to an index pricing methodology if it

11   was not revenue neutral for every transaction?  Would the

12   economic benefit of simplification, certainty and

13   consistency offset any potential increase in royalty revenue

14   pay?

15                 MR. SHIRLEY:  John, this is Perry Shirley

16   again.  I guess I would have a question about -- back to

17   ONRR.  That would be, since you felt that it was, I guess, a

18   viable enough option to put it in your register notice and

19   ask for comments about it, being that you have all of the

20   information -- pricing information related to the

21   transactions that we're here to discuss and that you may

22   have -- if not, you can readily get access to -- these index

23   prices that are published out there by the various index

24   publishing companies, have you done a comparison analysis or

25   some type of analysis in-house to determine whether indeed

0024

 1   these index publishing -- published prices that are out

 2   there resemble, in fact, what you -- what the market is out

 3   there?  Has there been any study done?

 4                 MR. ADAMSKI:  Actually, Perry, at this point

 5   this is really -- you know, that's why we put it out in the

 6   Advance Notice of Proposed Rulemaking instead of our

 7   proposed rule.  We haven't done, you know, any studies.  You

 8   know, really, we're just trying to open up the entire

 9   universe to alternative methodologies.  And since there are

10   a couple of indexes, you know, published out there by

11   certain -- the publications that do relate to coal, we were

12   asking for feedback from, you know, companies, the tribes,

13   whatever, does anybody use this.  Does -- you know.

14                 So we're actually looking for that type of

15   information before doing our own type of analysis on that

16   area or if -- you know, if it even warrants us to do an

17   analysis if everybody comes back and says, well, you know,

18   we don't really use those indexes or they're not really

19   applicable to valuation, that's -- we're just looking for

20   those kind of comments, either positive or negative.

21                 At this point, no, we haven't done any

22   analyses on any particular alternatives.  Just across the

23   board.

24                 MR. SHIRLEY:  I just ask that from a general

25   standpoint.  As far as, again, Navajo Nation, we don't have
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 1   that -- we don't have an index available for -- to mine one

 2   -- one coal mine situation and one mine -- one -- two mines,

 3   one coal plant, a power plant situation and one mine, one

 4   power plant situation that we have.

 5                 MR. ADAMSKI:  We appreciate the comment.  I

 6   mean, that's exactly the type of feedback that we're looking

 7   for.

 8                 MR. SHIRLEY:  Now, I don't know what the

 9   other ....

10                 MR. MATTHEWS:  Mike Matthews, State of

11   Wyoming.  I made a comment in St. Louis, later, I was

12   thinking about.  What I was talking about, there weren't

13   index prices available for use in southwest Wyoming.  I then

14   went on to say that -- or at least I hope I went on to say

15   that I believe the contract sales prices are much higher

16   than what would be reflective, say, in the index pricing

17   that's used in the Powder River Basin.

18                 But I was thinking about my comment later on

19   and -- as I was formulating it, I might have used the word

20   "index" in both instances.  But I wanted to clarify that

21   there isn't an index for southwest Wyoming.  And I was

22   talking about contract sales prices and trying to make a

23   point that there wouldn't be an index pricing scheme that

24   would be available for use in southwest Wyoming.

25                 MR. ADAMSKI:  I believe that's what I heard at
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 1   the meeting.  Yes.  That statement.

 2                 MR. HOVANEC:  If there's no other comments

 3   about indexes in general, we can turn it over to Mike

 4   Throckmorton and get into some of the possible or potential

 5   deductions with you.

 6                 Mike.

 7                 MR. THROCKMORTON:  As you know, ONRR grants

 8   transportation and washing allowances to coal companies in

 9   certain situations.  So we'd like to examine possible

10   alternatives to the requirement to track actual costs for

11   determining coal transportation.

12                 Written comments during the Advance Notice of

13   Proposed Rulemaking are generally supportive of the status

14   quo.  Comments on washing allowances during the ANPR were

15   divided.  Two commenters opposed the concept of even

16   granting a washing allowance.  Others supported the status

17   quo, and would continue basing the allowance on actual

18   costs.

19                 So in the interest of simplifying the

20   determination and verification of transportation and washing

21   allowances, ONRR requests any alternative methods to

22   tracking and using actual transportation or washing costs,

23   including any methods that would adjust for location

24   differences.

25                 MR. ZAMAN:  This is Akhtar Zaman from Navajo
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 1   Nation.  Mike, the issue is, in some cases washing might be

 2   a necessity other than enhancing the value of the coal.

 3   Okay.  Because the requirement is to get rid of some ash or

 4   sulfur dioxide.  So in comparability analysis to see, did

 5   the value increase or value decrease.  The value from mine

 6   to mine based on composition of coal, right?  So far, looks

 7   like that.

 8                 And because -- and one time one of the mines

 9   on the Navajo Nation did try this, but the end result was

10   that it was not worth it to do washing.  So what I'm saying,

11   that it depends upon the market situation there.  Obviously,

12   you cannot open a mine -- we face every day within the

13   Nation that how come Navajo Nation should have a coal mine.

14   My argument is that it did not like -- gas that you produce

15   yourself.  You need market first before you want to produce.

16   And this is a big, big difference.  It is a huge, huge

17   investment in that part.

18                 So what I'm saying that you will -- all the

19   way you will get mixed-up comments.  I don't think you will

20   have, do it or you don't do it.  Some will say -- maybe in

21   their situation they look at it this way, that washing does

22   not enhance the value.  It is instead of the revenue

23   neutral, which we are so many time -- when we start with

24   revenue neutrality, ultimately, it is not neutral.

25                 So I'm just telling you that you will end up
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 1   with mixed comments on that.  There will be pro and con

 2   instead of one-sided.  Thank you.

 3                 MR. THROCKMORTON:  Anybody else?  Now let's

 4   get on to the subject of Indian coal.  Indian coal

 5   valuation.  One commenter, which is the Navajo Nation,

 6   suggested that Indian and federal coal regulations not be

 7   combined.  Another commenter recommended against changing

 8   the regulations because lessees, states and tribes, would be

 9   burdened to learn the new regulations, at additional costs

10   to everybody.  ONRR requests specific details on why federal

11   and Indian valuation regulations should or should not be

12   combined.

13                 MR. ZAMAN:  This is Akhtar Zaman again.  Mike,

14   can you briefly tell us what is the major difference between

15   -- these highlights, just only.

16                 MR. THROCKMORTON:  Sure.  The main difference

17   between the federal regulations and the Indian regulations

18   is that for the allowances on Indian uses, the lessees are

19   required to pre-report, that being notifying ONRR that they

20   will be taking an allowance for either washing or

21   transportation and their estimate of what those costs will

22   be on a monthly basis -- or annual basis.  That really is

23   the main difference.

24                 Can you think of anything else, John?

25                 MR. HOVANEC:  No.  You know, on the other flip
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 1   side, again, how coal is valued under the federal

 2   regulations, Indians are valued under those same

 3   regulations.  That includes, say, the interest and other

 4   items that would be associated with just federal.

 5                 So that's the one other slight difference in

 6   the sense that by being part of the regulations or using the

 7   same regulations, you would be subject to -- to basically

 8   all of the federal, including the federal rules, including,

 9   you know, how much interest is calculated.

10                 MR. THROCKMORTON:  As you were saying before,

11   talking about the national contracts that you do for lessee,

12   the contracts supersede regulations, that really isn't any

13   different than the federal case.

14                 MR. ZAMAN:  You didn't mention that -- Indian

15   -- predetermined their estimated value of that.  Ultimately

16   it is adjusted, right?  All of --

17                 MR. THROCKMORTON:  Yes.  The federal rules

18   requires that once the costs are known for the prior year,

19   the lessee has to re-report and provide the actual costs.

20   So you're going to stick by your comments, your written

21   comments?

22                 MR. ZAMAN:  Yeah.  I think so.  You want some

23   more?

24                 MR. THROCKMORTON:  No, no.  That's fine.

25                 MR. ZAMAN:  You want some more information?
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 1                 MR. HOVANEC:  Yeah, we want some more.

 2                 MR. ADAMSKI:  On -- gas side, there are

 3   separate regulations, Indian lease and for the federal

 4   leases.

 5                 MR. THROCKMORTON:  Now considering anything

 6   else regarding the coal valuation regulations.

 7                 Finally, ONRR is interested in receiving

 8   comments on any other alternative valuation methodologies

 9   that would provide clarity, efficiency, and early certainty

10   that correct payment has been made.  Just anything you think

11   might help.

12                 MR. HOVANEC:  Mike, I want to ask a question.

13                 Perry -- I mean, Akhtar, your comment is that

14   the federal and Indian coal regulations should be separate,

15   right?

16                 MR. ZAMAN:  That is -- yeah.

17                 MR. HOVANEC:  What would you -- I guess we're

18   seeking some comments on what would you make different from

19   the federal or would you just -- would it be a different

20   part of the regulations or a separate regulation?  What's

21   your -- what's some of your thought to that?

22                 MR. ZAMAN:  John, if you look at the -- there

23   was some reason to have Indian coal valuation.  That's why I

24   ask Mike this thing, what is the major difference.  At that

25   point in time you look at that, you are not facing huge
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 1   number of leases.  Those are basically exceptions, you know.

 2   I don't know.  You have less than ten Indian tribes -- maybe

 3   five, probably, in the whole country.  So it is not putting

 4   any burden -- and most of those tribes have their own audit

 5   that uses those leases.

 6                 What I'm saying, by changing it, if there are

 7   no improvements in that case, tribes are dealing with very

 8   limited companies and have very limited leases.  So it

 9   should be left as it is, the status quo, and not to muddy

10   this thing and everybody jumps on that, including the

11   associations and everybody.

12                 Currently, the issue that I know is there will

13   be -- all of you know that in -- the industry situation is

14   different, I know.  If the same plan continues for four more

15   years, you know, the whole concept, that coal is dirty and

16   that thing, you guys will be changing these in the very near

17   future.

18                 If the coal is discouraged always then,

19   basically, lessee, lessor, everybody in industry, they will

20   start looking at different methodologies and you guys will

21   be forced again.  Because it is a really critical time for

22   the coal mining industry, what to do.  People are looking

23   for the out-of-the-country market.  How that will be dealt

24   with.

25                 What I'm saying, the time we are looking at
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 1   today, you know, the regulations take a number of years.  By

 2   that time there might be something else which is superseding

 3   anything that we are doing today.

 4                 MR. SHIRLEY:  Yeah.  Thank you, Akhtar.  Just

 5   some additional comments.  This is Perry again.  You asked

 6   about some of the differences that would drive the need to

 7   have regulations.  The first one I'll point out is, you have

 8   a trust responsibility to Indian tribes and allottees that

 9   we feel make it necessary to have separate regulations for

10   Indian and federal leases.

11                 The other thing is you asked about what

12   changes are there -- or that we feel are necessary.  One of

13   them that comes to mind, right off, is the authority to

14   calculate late payment interest on Indian coal payments.

15   Right now we're at a disadvantage because we have a late

16   payment interest that is limited to simple calculation of

17   late payment interest as opposed to cumulative -- as is --

18   is authorized under the -- in our case, Indian oil and gas.

19                 So we have that limitation that we would

20   certainly like to address.  The other would be while we do

21   have contracts -- mining contracts that are -- and also we

22   have the coal supply agreements that really dictate all of

23   the variables and how the valuation of coal will ultimately

24   be arrived at.  There are some areas where indeed

25   clarification would be a positive thing.  Possibly those
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 1   could be addressed as well.

 2                 For the most part, if you ask me under the

 3   current scenario, if things are working under the arm's

 4   length valuation -- as stated again, you know, in our

 5   comments, we feel that they are.

 6                 MR. HOVANEC:  I just wanted to take the

 7   opportunity to, you know, hear what, you know, are some of

 8   your positions related to having a separate rule.

 9                 MR. THROCKMORTON:  Last question concerns the

10   structure of the new set of regulations, assuming we go

11   forward.  For definitions of terms that apply to multiple

12   sections of the product valuation regulations, for example,

13   oil, coal, gas, is there any benefit to housing these terms

14   up front in a section, for example, 1206, Part A, general

15   provisions, along with general principles that commonly

16   apply to all the product valuation regulations?

17                 MR. MATTHEWS:  Mike Matthews, State of

18   Wyoming.  I think, you know, the regs, as they currently

19   stand, when -- we're addressing coal -- when you do

20   regulation changes, even small changes in the regs, can

21   often lead to potential litigation.

22                 And so -- my comment would be as to coal, I

23   wouldn't think so.  I would think you would be better off

24   sticking with what's already been litigated and where things

25   stand.  But now as to oil and gas, I definitely think that's
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 1   the case.  There's no shortage of litigation there anyway.

 2                 There are some things that definitely need

 3   clarifying in all the gas rates.  I think that would be very

 4   helpful.  But my comment is, in terms of coal, is that I

 5   think we got something that's working.  And, you know, that

 6   would potentially invite additional litigation as to nuance

 7   differences or the lack thereof between those definitions

 8   and the regulations as they stand.

 9                 MR. ADAMSKI:  Appreciate that comment.  The

10   general thought here was that -- I guess it was put out on

11   the table -- that we right now, essentially, have four

12   different rules or regulations, as you were, that were

13   looked -- that we put out in the Advance Notice of Proposed

14   Rulemaking.

15                 So we have federal oil, federal gas, federal

16   coal and Indian coal.  And going forward, I guess there was

17   a thought -- right now each one of those regulations has its

18   own, you know, specific "Definitions" section in front of

19   it.  So the thought was to move all similar definitions,

20   say, like "lessee" or, you know, "arm's length" or anything

21   that would be similar throughout those four rules -- just

22   put it up front and have it apply to all the different

23   regulations.

24                 That's the general thought of, you know, what

25   we're looking at here.  Just, you know, looking for either
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 1   support, concerns, you know, or whatever, with just

 2   formatting the regulations that way, going forward in a

 3   proposed rule.

 4                 MR. MATTHEWS:  Mike Matthews again.  Well, you

 5   know, hearing that explanation as you put it, you know, my

 6   prior comment, I would just put as a concern.  Any time you

 7   go in and move stuff around, there's a potential for

 8   litigation.  I think in terms of some -- you know, oil and

 9   gas and coal are different.

10                 I guess there's some that would argue there's

11   some concepts that can be applied across the board.  But in

12   doing that, you're going to bring in arguments from the --

13   those different minerals to -- you know, for instance,

14   you're going to bring in oil and gas arguments to be applied

15   to coal.

16                 However, having not seen the definitions -- I

17   mean, you know -- or what's -- you know, nothing specific in

18   front of me to really look at.  I'm just offering these as

19   potential concerns.  I'm not saying I'm opposed, because,

20   you know, who knows.  Maybe things could get clearer.  I'm

21   just expressing that as a concern that -- through experience

22   -- that it tends -- instead of increasing certainty, you

23   tend to increase litigation.

24                 MR. ADAMSKI:  Appreciate that comment.  Again,

25   that's the backdrop of this whole thing, is that we're
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 1   trying to make changes that would clarify, simplify, you

 2   know.  That's always been.

 3                 Any other comments on that type of scenario?

 4   I guess, again, instead of repeating things four different

 5   times and if they were the same, just have it kind of up

 6   front, apply to all the regs.

 7                 That's pretty much all the specific questions,

 8   I guess, that we had.  Again, we try to kind of just

 9   reiterate the same type of questions that we proposed in the

10   Advance Notice of Proposed Rulemakings and in public

11   workshops.

12                 Just wanted to give an additional opportunity

13   to maybe get, you know, some more specific thoughts or

14   additional thoughts after, you know, people had the

15   opportunity to see what everybody else commented on, because

16   we did post all the comments on our -- on the Web site.

17   People had a chance to look those over.

18                 So, you know, we do appreciate everybody's

19   attendance at all of these and comments.  Again, we will be,

20   you know, looking at everything again.  Reading, go back.

21   Read the record that we got from the public workshops.  Look

22   at the written comments again.  You know, try to pick out

23   those things that again will, you know, simplify, clarify,

24   the regulations going forward, if we get to that point,

25   writing up our proposed rule and putting it out.
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 1                 And I know that -- you know, what we've heard

 2   is it's a lot easier sometimes to comment or react to a

 3   specific proposal instead of essentially, I guess, a

 4   hypothetical, which is the situation we have here now.  We

 5   understand that because we don't like to respond to

 6   hypothetical situations when people come in for evaluations,

 7   determinations either.  It's nice to have a specific

 8   case-by-case instance.

 9                 So, again, if there's any comments about

10   anything with the rules that anyone would like to make, I

11   can open it up just before closing out this section or

12   session.

13                 MR. ZAMAN:  This is Akhtar Zaman.  I have a

14   general comment.  It applies to all of your department -- to

15   coals.  Our concern is that we have been waiting for our oil

16   valuation regulations.  If ONRR is looking for doing

17   something, I think it will be better to work hard on those

18   and get them out.  Currently, we do not have Indian

19   regulation rules.  We have federal -- previous federal,

20   Indian gas, federal gas.  How many years have passed?

21   Twenty-three years we are working on proposed Indian oil

22   valuation and still we don't have it.

23                 So I'm saying that from our side, our priority

24   is that rather than doing anything with the coal rules.

25   Thank you.
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 1                 MR. SHIRLEY:  Perry Shirley with the Navajo

 2   Nation again.  I had a question about your previous

 3   solicitation for comments on Advance Rulemaking that was

 4   published in May on this subject.  In that specific register

 5   notice, you ask about alternatives that would be

 6   recommended.

 7                 And the first bullet was on the

 8   dollar-per-energy content, dollar per MMBtu, valuation

 9   concept.  Then the second bullet you asked a question that

10   I've been kind of puzzled about.  It reads should fixed

11   royalty values be revised from time to time.  If so, on what

12   basis, at what time or on what occasion.

13                 Was that bullet there in reference to the

14   first bullet?

15                 MR. HOVANEC:  Yes.  So essentially if you had

16   a fixed royalty, like a cents-per MMBtu, that there would be

17   some way to adjust it over time.  Whether it's through

18   consumer price index or some type of mechanism.  So that's

19   how that relates.

20                 MR. SHIRLEY:  I thought so, because that was

21   one of the things that I kind of didn't submit any comments

22   on.  What I was -- if we were to submit comments, it would

23   have been on the basis of actually adjusting to royalty

24   rates in the contracts.  As you are all aware, we tried to

25   do that with support of BIA on our Peabody lease, but that
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 1   did not happen.

 2                 MR. HOVANEC:  Yes.  That might be -- that

 3   would definitely be a comment that you would want to make,

 4   you know.  I mean, I hear what you're saying.  Because

 5   obviously in your contract or in your lease document is your

 6   royalty rate, right?

 7                 MR. SHIRLEY:  Yes.  In fact, that discussion

 8   has -- discussions related to that have been made in various

 9   advisory committees since -- you know, over the past years

10   that ONRR and its predecessor agency MMS have employed at

11   times that discussion has -- you know, discussions centered

12   around that have been made.

13                 I just wanted clarification on that because

14   that's kind of what I thought you were asking about, not

15   necessarily the lease agreements themselves.

16                 MR. HOVANEC:  Yeah.

17                 MR. ADAMSKI:  I guess if there's no other

18   comments, we will close this session.  Again, I really do

19   appreciate everybody's thoughts and -- Perry.

20                 MR. SHIRLEY:  Are you going to summarize,

21   going forward, what we can expect from this?

22                 MR. ADAMSKI:  Again, we do have -- we are

23   getting written transcripts of all of the public workshops.

24   We -- I don't think we've discussed yet whether we're going

25   to put the exact transcript out on the Web, but we may go

0040

 1   ahead and do that.  Just like the comments.

 2                 MR. HOVANEC:  I think what he's referring to

 3   is what our process will be going forward for the rules.

 4                 MR. ADAMSKI:  We're going to take everything

 5   into consideration and try and pick out -- you know, if

 6   there's anything that looks, I guess, reasonable going

 7   forward to put into a proposed rule, those are the things

 8   that we will be looking for from the written comments and

 9   the verbal comments that we receive at workshops.  That's

10   our next step, to kind of look at everything again.

11                 MR. HOVANEC:  Then there was a preliminary

12   schedule.

13                 MR. SHIRLEY:  One comment related to that.  I

14   ask that question because the Navajo Nation does not want to

15   be put in a position where we leave this meeting and then

16   ONRR makes decisions that might be either concerns to us or

17   might be detrimental to the Nation and decides that they're

18   going to, you know, release a final rule.  You have the

19   obligation, both a trust responsibility and also executive

20   order, to consult with the Navajo Nation.  You know, I just

21   wanted to make that part of the record.

22                 MR. ADAMSKI:  Appreciate that comment.  Yvonne

23   got that down.

24                 MR. HOVANEC:  Plus the next step, Perry, is a

25   proposed rule.  Again, we're not even at that stage, you
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 1   know.  I think that's what the process will be, to basically

 2   evaluate all the comments and then come up with a proposed

 3   rule.  There's quite a path to go to just digest what we've

 4   heard in the last, you know, month.

 5                 MR. THROCKMORTON:  So you'll have an

 6   opportunity to submit written comments on that proposed

 7   rule.  And possibly even verbal comments if we have

 8   workshops after the proposed rules are released.

 9                 MR. SHIRLEY:  Or you could say, well, we've

10   heard comments to the -- that the changes are not necessary

11   and you leave things as is.  Is that an option, too?

12                 MR. ADAMSKI:  Sure.  At this point, I think

13   everything is an option.  We haven't -- you know -- again,

14   what we put in the Advanced Notice -- we're just, you know,

15   trying to stimulate, I guess, conversation and get ideas.

16   We, at this point, don't have any specifics of what we're

17   going to do going forward.

18                 Again, hopefully, now that the workshop

19   process is closed, we have all the comments back from

20   everywhere, at every venue -- and, again, we will be looking

21   at those to try and see if there's any, you know, viable

22   proposals in those that we do want to take to the next

23   stage.

24                 But at this point, yeah -- that's the

25   formulation stage.
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 1                 MR. SHIRLEY:  Thank you.

 2                 MR. ADAMSKI:  As of 9:58, this session is

 3   formally closed.  Thank you so much for your comments.  We

 4   appreciate it.

 5   

 6                 (The Proceedings concluded at 10:03 a.m.)
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1 OFFICE OF NATURAL RESOURCE REVENUE 1 MR. ADAMSKI: Good morni ng. My nameis
2 FEDERAL AND INDIAN COAL VALUATION PUBLIC WORKSHOP 2 Richard Adamski. I'm the Program Manager for Asset
3 3 Vauation out of Denver. Thisisactualy our third and
4 4 final public workshop on coal. We had the first onein
5 5 Denver, and then actually this past Tuesday we werein St.
6 HELD ON THURSDAY, OCTOBER 20, 2011 6 Louisand had some representatives from Peabody there also.
7  BUREAU OF LAND MANAGEMENT, ALBUQUERQUE DISTRICT OFFICE | 7 And since this s -- actually, believeit or
8 435 MONTANO ROAD, N.W. 8 hot, thisisthe largest group. We had six people show up
9 ALBUQUERQUE, NEW MEXICO 9 in Denver and six show up in St. Louis. So thisisgreat.
10 852am. 10 Since we have such a, you know, kind of an
1 11 informal, small group, why don't we just go around and
12 12 everybody introduce themselves. |I'm also going to pass
13 13 around asign-in sheet so we can memorialize thisfor the
14 14 record. Soif you haven't signed in, please do that.
15 15 John.
16 16 MR. HOVANEC: I'm John Hovanec. | have anew
17 17 job. | wasformally the Program Manager for Solids and
18 18 Geothermal. Those functions have now been broken up into
19 19 tiny little pieces. We're probably going to send an e-mail
20 REPORTED BY: YVONNE C. GONZALES, CCR #62 20 out to let you know where those pieces went at some point in
21 foSmawnLae @ edico 87031 21 timehere. | have 30 years experience plusin the solids
22 22 and solid minerals area.
23 23 MR. HALL: I'm Robert Hall. I'm with the
24 24 Office of the Solicitor. I'm the Assistant Regional
25 25 Solicitor for Indian Affairs and handle most of the energy
Page 2 Page 4
1 APPEARANCES 1 and oil and gas, coal-related matters. We were asked to sit
3 OFFICE OF NATURAL RESOURCES REVENUE: 2 inon this meeting and very happy to do so, because it gives
4 RICHARD ADAMSKI, Program Manager, Asset Valuation 3 meaperspective that | don't usually get to see. So, happy
JOHN J. HOVANEC 4 tobehere.
> ggVZngg&foMORTON 5 MR. NICHOLSON: I'm Mike Nicholson. I'ma
6 6 Ssenior engineer with Peabody Energy at the Lee Ranch and El
, AUDIENCE MEMBERS: 7 Segundo Mines.
Mark Hiles, Peabody Energy 8 MS. SEIGFREID: Sarah Seigfreid. I'm an
8 Randy Lehn, Peabody Energy 9 environmental engineer at El Segundo and Lee Ranch Mines.
o onen gg‘;ffédfegg’bdgdsg 2y 10 MR. HILES: Mark Hileswith Lee Ranch and El
Jack Lougee, State of New Mexico 11 Segundo Mines.
10 Akhtar Zaman, Navajo Nation, Minerals Dept. 12 MR. LEHN: Randy Lehn with Peabody Energy,
1 m&g ,\S/Ih;{t'%,v Za‘s’&%gfw;ém':gals Dept. 13 engineering group in the Southweﬂ. .
Robert Hall, DOI, Office of the Solicitor 14 MR. DUNFEE: I'm Brian Dunfee with Peabody
12 15 Energy. I'mdirector of environmental services.
o AGENDA 16 MR. MATTHEWS: Mike Matthews. I'm with the
Page 17 State of Wyoming, Department of Audit.
15 1 Welcome and Onening Siatements.. ONRRR 5 18 MR. SHIRLEY: Perry Shirley with the Navajo
13 2. Topics for Discupssiong- Federal Coal 9 19 Nation Minerals Department.
18 3. Topicsfor Discussion - Indian Coal 28 20 MR. ZAMAN: Akhtar Zaman with the Navajo
19 4. Other Comments 30 21 Nation Minerals. And | have been dealing with this thing
gg 5. End of Workshop 42 22 probably from day one when the coal and radiation started.
22 ATTACHMENT - SIGN-IN SHEET 23 And | did work in the '80s on -- committee. So | thought
;i 24 that we put thisthing to sleep, but it is waking up again.
25 25 MR. HOVANEC: You'll get your chance to
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1 comment. 1 We fedl that it'simportant and do appreciate
2 MR. LOUGEE: I'm Jack Lougee with the State of 2 your thoughts, you know, either positive or negative, to any
3 New Mexico. | was asked to attend at about 7:10 this 3 of the things that we discuss. So just in general, some of
4 morning. I'm here. 4 theissuesthat well be kind of talking about today are:
5 MR. HOVANEC: That's nice. How many days do 5 examining possible alternatives to the current methods used
6 Yyou haveleft? 6 tovalue arm'slength sales, examining possible alternatives
7 MR. LOUGEE: One hundred and forty-eight. 7 to situations where we have either no sale or anonarm's
8 UNIDENTIFIED MALE: How many hoursand minutes | g length sale situation, coal comparability factors, examining
9 isthat? 9 possible alternatives to the current methods used to value
10 MR. LOUGEE: If | had my compuiter, | could 10 salesby coal cooperatives, use of index prices possibly as
11 tell you. 11 an aternative to be used to value coal.
12 MR. THROCKMORTON: I'm Mike Throckmorton. I'm |12 And finally, looking at possible aternatives
13 with ONRR, Royalty Vauation Group. 13 to the requirement to track actual costs for determining
14 MR. ADAMSKI: | have some general, opening 14 transportation and washing allowances. And finally, there
15 kind of remarksto set the tone for the meeting that we've 15 was aquestion about merging federal and Indian rules or
16 been reading at al the sessions. And then welll passit to 16 changing the Indian -- there are the rules applicable to
17 John and Miketo actually get into some of the questions 17 Indian coal valuation.
18 that, you know, we would like feedback from everybody as 18 | aready mentioned we have a court reporter
19 much as possible to help us make some decisions going 19 with ustoday. So that, you know, we can get an accurate
20 forward. So -- to kind of keep thisinformal. 20 account of the comments so that we can take back and review
21 We do have a court reporter, Yvonne, at the 21 those. Sofinally, you know, again, based on the comments
22 end of thetable. Sojust, you know, when you're speaking, 22 -- the written comments we receive and the comments at the
23 pleasejust maybe say your name again for the record and 23 public workshops, we're going to go back and look at all
24 speak loud enough so she can hear. We don't have 24 those, think about what's reasonable, and proceed with
25 microphones set up here. But, hopefully, we don't need them 25 drafting a proposed rule.
Page 6 Page 8
1 if weproject, | guess. 1 Once we do that, essentially the process
2 So the purpose of the Federal and Indian Coal 2 startsall over again. You know, well open that up for
3 Vauation rulesisto ensure that the American public and 3 public -- for written comments and possible -- you know,
4 Indian tribes and allottees receive every royalty dollar due 4 maybe some additional workshops to see how that plays out.
5 onall resources. Through these public workshops and the 5 Are there any questions before we begin?
6 Advance Notice of Proposed Rulemaking, the Office of Natural 6 Excellent. I'll turnit over to John Hovanec who actually
7 Resources Revenue is requesting comments and suggestions 7 will get us started with the important things.
8 from affected parties and the interested public before 8 MR. HOVANEC: ONRR or MMS, over the years, has
9 proposing changes to the existing regulations governing the 9 over 20 years experience valuing coal under the current
10 valuation, for royalty purposes, of coal produced from 10 federal and Indian valuation regulations. Lessonslearned
11 federal and Indian leases. 11 from this experience suggest that the current federal and
12 In proposing changes to the current royalty 12 Indian coa valuation regulations could be improved to
13 valuation regulations, ONRR has three goalsin mind: 13 provide greater certainty that royalties have been paid
14 provide clear regulations that are easy to understand and 14 correctly and to reduce the burden to both industry and
15 are consistent with fulfilling the Secretary's 15 government.
16 responsibility to ensure fair value for the public and 16 We're interested in determining waysto
17 Indian resources, provide methodologies that are as 17 simplify, clarify and provide consistency in product value.
18 efficient as possible for the lessees to use, provide early 18 We have examined the written comments submitted for the
19 certainty that correct payment has been made. 19 Advance Notice of Proposed Rulemaking, which closed July 26
20 Hopefully, the potential benefits from our 20 of 2011, for federal and Indian valuation, and are
21 discussions and changes today will include simplifying and 21 interested in further input regarding the perceived need to
22 clarifying aspects of the rules, decreasing industry's cost 22 modify the current coal valuation regulations to meet the
23 of compliance and government's cost of enforcement, 23 above-stated objective.
24 streamlining audits by providing more certainty and reducing 24 Now, we received comments from 11 parties, and
25 potential litigation. 25 thisisintheinitial. And | think -- you know, just to
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add to what Rich has said, what we're looking at in these
workshops, what | found is, hopefully to -- you know, first
you read it and obviously there's -- comments have been
submitted. And then with some discussion here and alittle
bit of -- you know, it may jog a different perception to
what our approach is. And so it might lead to providing
additional comments. And that's what we're looking for.

Let's begin by looking at the valuation for
royalty purposes of federal coal. And generally, what we
did iswe looked at what the commenters -- and what they
basicaly said isthat they agreed that the current use of
the arm's length sales prices to value arm's length coa is
working, however would use alternatives such as
dollar-per-energy content. They ask whether that would be
reasonable.

And so we're looking at -- as -- whether you
-- if you're aware or not, the current valuation processis
aseries of benchmarks. All right. Thefirst benchmark is
that you -- would be to utilize arm's length, arm's length
sales, except your own. Okay. So there's a series of
benchmarks out there. And that's what we're looking for,
some comment relating to that.

Next, let's consider -- and | guess I'll just
open it up for any comments relating to -- in general, any
of the benchmarks. Okay. Let's consider nonarm's length
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MR. NICHOLSON: That was the State of Wyoming.

MR. SHIRLEY: State of Wyoming.

MR. NICHOLSON: They were specific in talking
about the prioritized benchmark for the nonarm'’s length
sales. Not for arm's length.

MR. SHIRLEY: Okay. So was his comment
specific to that type of transaction?

MR. NICHOLSON: Yes.

MR. SHIRLEY: Okay. Thereason | ask is
because | don't recall acomment. | didn't take the same, |
guess, reaction from some of the comments that are -- that
overhaul of the regulations were necessary. But to clarify
that, it was just for nonarm's length?

MR. NICHOLSON: Right. It wasn't for the
entire set of regulations.

MR. SHIRLEY: Okay.

MR. HOVANEC: Okay. ONRR & so -- and
essentially -- and I'll backtrack alittle bit. Also,
should factors for determining the comparability of arm's
length contracts to nonarm'’s length contracts be amended,
clarified or removed. That was the comment | made before.

In the first benchmark on anonarm's length
sale, you're not allowed to use your own arm's length sales
to value nonarm's length sales. And again, that's the heart
of that first comment or question that | have. So I'll
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sales. ONRR is examining alternative -- possible

aternatives to the current prioritized benchmark valuation
methodology. While some of the commenters generally agree
that no changes were necessary, one commenter concluded that
the rules would need a complete overhaul. All right.

Regarding the current methodology -- and |
kind of got ahead of myself -- for valuing nonarm's length
sales, ONRR seeks input on whether the current prioritized
benchmark method workswell. And if not, what part do --
should -- works well and what part could be improved.

Also --

MR. SHIRLEY: John.

MR. HOVANEC: Yes.

MR. SHIRLEY: Let meinterrupt. Just one
quick question.

MR. HOVANEC: Yes.

MR. SHIRLEY: Thisisinformal, so we can ask
questions as --

MR. HOVANEC: Yes.

MR. SHIRLEY: -- you're going through? That
commenter that you referred to as indicating that the
valuation regulations need to be completely overhauled or
whatever, who is that commenter?

MR. HOVANEC: | don't know, actually, you
know.
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leaveit at that.

ONRR also seeks input on whether separate
valuation methods need to be developed for sales by coal
cooperatives or in situations where no-sales situations
occur, whether it's consumption by the lessee. So we're
also asking about co-ops, which, you know, the nature of a
co-op is generally when a nonarm's length sale occurs.

MR. ADAMSKI: | would like to start and just
-- let's think about, you know, an arm'’s length coal sales
situation to begin with. And what are peopl€e's -- or what
isyour feedback on that? Are you comfortable with that as
far as amethod of paying royalty -- just for your arm's
length sales now. Anybody want to verbalize anything on
that?

MR. MATTHEWS: I'll start us off since we
started discussing Wyoming. Mike Matthews, State of
Wyoming. Our thoughts were, you know -- in terms of arm's
length sale, we weren't advocating any changes to the regs.
The comment earlier was directed specifically to -- if we
were going to rework something, then it would be working on
benchmarks.

MR. SHIRLEY: Perry Shirley with the Navajo
Nation. From our perspective, we kind of -- in our comments
-- describe our situation which is somewhat different than
situations that you have elsewhere with the State of
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Wyoming. Our coal mines are all mine mouth operations. We
used to have four, but now we only have three active coa
mines. McKinley Coal Mineisinitsfinal reclamation
process. And the other two mines are operated by Peabody,
the Black Mesa and the BHP operations.

And so -- and both of those have mine mouth
coa plantsthere. All of the coal supply agreements are
al dedicated. So we have that situation. We described it,
like | said, in the comments. And so we'rekind of unique,
I think, in that situation. 1'm not -- you have more of an
open market, as an example, in Wyoming.

© 00 N O g b~ W NP
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nonarm'’s length benchmarks are probably 10 percent or so of
sales.

MR. HOVANEC: | mean, that's-- | think what
it comes down to, Perry, isthis -- you know, in terms of
looking at this situation here -- again, we were instructed
to explore, you know, would there be ways to improve the
rule. | mean, we have 20 years experience. | could name
on my hands what some of the situations are. There are
issues relating to how do you value nonarm's length. Okay.
And how do you determine comparability.

So if you have a nonarm'’s length sale, what

12 So we have that situation. We acknowl!edged 12 would be the most comparable codl to it, you know. Isit
13 it. And aso provided in our commentsthat arm's length 13 the mine next door? Isit your own production? There are
14 contracts involved there are indicative of the market that 14 other situations as | have mentioned in this particular one,
15 wehave. We don't have arail system in place that we could 15 when we were talking about coal cooperatives, and whether
16 ship coal out of the -- or producers have a market that they 16 thetrend movesin that direction where more utilities or
17 could reach. Although there have been some instanceswhere |17 more cooperatives decide that they want to own amine and
18 coal hasleft the area that wasin the McKinley Coal Mine 18 then have their own utility capacity.
19 Situation when they were producing. But that was avery 19 Essentially that is -- that's anonarm's
20 rareinstance there. 20 length situation. There are occurrences out there where you
21 So | guess what we're saying -- what we're 21 have people -- companies selling coal below what it cost
22 saying isthat we acknowledge that situation, and absent any 22 themtomine. All right. And so there are waysto value
23 real open market as you would have perhapsin Wyoming, the |23 it, but it's just a much more complicated way of going about
24 arm'slength agreements are what they are. | mean, they are 24 it. 1 mean, it'salittle startling to me to sell coal, to
25 negotiated between the utility companies and the coal 25 produce coal, on any sort of consistent basisthat is below
Page 14 Page 16
1 producers -- the coal mining companies, BHP and Peabody. We | 1 your cost of mining. And yet | seethat.
2 don't -- we're not aware of any other indexes out there that 2 These are just some of the curiosities and
3 would play apart in fixing a coal valuation index price to 3 some of the things -- and that's what we're looking for,
4 our situation. 4 Perry. Not necessarily to address a certain aspect of it,
5 In saying that, | also -- | previously asked 5 but to give some certainty or clarity to -- for acompany to
6 thisquestion at the last meeting. I'll ask it again. When 6 know that okay, if | enter into a nonarm's length contract,
7 you'retalking about this particular matter related to arm's 7 thisisgoing to be generally the way it would be valued or
8 length transactions and nonarm's length transactions, can 8 evaluated.
9 you give us an idea of what we're talking about? 9 MR. SHIRLEY: I'm not too familiar with the
10 Y ou know, you have an idea there at ONRR of 10 cooperative type operations. Y ou would -- one would think
11 al of these instances where you have either nonarm's length 11 that you can't mine coa for lessthan what it cost. It
12 or arm'slength transactions. How much of your overall coa 12 needs to be subsidized somewhere, by -- can you elaborate a
13 sales out there are one or the other? Are wetaking a 13 little bit more on how --
14 majority of nonarm's length situations? Are we talking just 14 MR. NICHOLSON: Essentialy if you wereto
15 ahandful? 15 look -- you know, if you were to go out there and look at
16 MR. NICHOLSON: No. It really isahandful. 16 10K statements and -- or go out there and look at it, you
17 And chances are the total production that goes out in the 17 know, it fundamentally gets to be where you want profit to
18 arm'slength will be 10 percent or less of the total federal 18 occur. If you have everything from mining to actually
19 and -- 19 through generation and you own it all and you shift the
20 MR. SHIRLEY: Sowhen you talk about wanting 20 profit center, that's how you make your money. Essentially
21 to revise the benchmarks, if you will, we're talking about a 21 the utility makes the money.
22 small 10 percent, at most, number of transactions that we're 2 And so there are instances where you have --
23 trying to -- that you're all trying to address? 23 thecost is-- the cost of mining below isrelated to the
2 MR. NICHOLSON: We'e considering the whole 24 fact that the profit center has been shifted. And so,
25 Spectrum, but if you're taki ng Spec|f|ca]|y - yeah, 25 @al n, isthat fair to the lessee? Isthat fair -- these
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1 arejust situations that have occurred, you know. And so 1 State of Wyoming -- as a matter of going forward, we're
2 that'show | would -- that's how | seeit. 2 comfortable with the arm’s length and like the status quo.
3 MR. SHIRLEY: How many of these situations do 3 MR. ZAMAN: Thisis Akhtar Zaman with the
4 you have? 4 Navajo Nation. One thing we have to also look at that, that
5 MR. HOVANEC: You know, it varies. | don't 5 besides the way -- some of the -- Indian tribes -- related
6 really want to get into specific numbers because, you know, 6 totheroyalty -- supersedestheregulations. So, you know,
7 that'snot really what theintent is. Theintent isthat if 7 itisarm'slength, but there is something else, too, which
8 You have one situation or you have multiple situations out 8 is-- asPerry did mention that most of our salesis mine
9 there, it's still a category of nonarm's sales. Whether 9 mouth at this point. We don't know what will happen in the
10 it's-- you know, a-- more of atraditional relationship -- 10 future.
11 and, again, as you have stated, when you're talking about an 11 But obvioudly thereis a party, which we think
12 open market where you have the ability to, say, ship to 12 isanindependent party which is negotiating contract with
13 whoever, like in the case of -- most of the Powder River 13 utility. Sometimesit is passing on the cost, but we feel
14 Basin, they have multiple rail companies. They haverail 14 that they haveto protect their own interest. Andin case
15 lines. So they have options out there where they can go to 15 -- and then be alotted to go back. But most of our
16 whatever market. 16 contractsare arm's length at this point.
17 So it's more -- you know, it's something where 17 Then we have also some -- for ten yearsin
18 you could enter into nonarm's length agreements and 18 case of Peabody that we have to address that, too, which is
19 companies are having -- you know, it's a challenge because 19 painful. Butwe haveto livewith that.
20 then you haveto look for comparability. And what we've 20 MR. HOVANEC: Okay. Let mecontinue. Do you
21 experienced is, just because you have 8400 BTU coal or 8800 (21 wantto --
22 BTU codl, it doesn't mean it's the same -- you know, the 22 MR. ADAMSKI: Well, the benchmarks. 1'd like
23 same 8800 or same 8400. So quality is another issue related 23 to hear some comments on that before we get into anything
24 to comparability. 24 €else
25 MR. ADAMSKI: And wed redly like to get, you 25 MR. HOVANEC: Okay.
Page 18 Page 20
1 know, the thoughts from people around the table, who are 1 MR. ADAMSKI: Likel mentioned to John, now
2 attending. And again, let's do the simple stuff. 2 I'dlike -- you know, we do have a benchmark -- prioritized
3 Hopefully, you know, first -- which is arm's length sales. 3 benchmark system out there for any sale which isn't an arm's
4 |severybody comfortable with, you know, the way they're 4 length sale. Does anybody have any comments on the current
5 paying royalties on those situations now before -- you know, 5 prioritized benchmark system for valuation?
6 before moving into the benchmark situations? 6 And specificaly right now we are -- | know
7 MR. DUNFEE: | believe you've already heard 7 we'rekind of crossing because everything is intertwined.
8 from Peabody on that subject in St. Louis. We support what 8 Weare specifically asking for comments now looking at
o the Navajo Nation, | think, commented also. 1'd be 9 federal. We do have a section at the end where we'll be
10 interested -- have you received any comments on arm'slength |10 specifically asking for comments for the Indian coal
11 transactionsto review the way it's valued? Has there been 11 valuation. But, you know, anything is fine to throw on the
12 any comments suggesting that there should be? Most 12 table, | guess, at thispoint. But any comments on the
13 everything | read said it'sfinethe way it is. 13 benchmarks at all?
14 MR. NICHOLSON: That'sright. That'sthe 14 MR. ZAMAN: Arewe talking about arm's length
15 sense, that people would like to see everything stay with 15 nhow or nonarm's length?
16 status quo for arm'slength. Our understanding, that goes 16 MR. HOVANEC: Nonarm'slength.
17 to proceeds with live royalties. 17 MR. ADAMSKI: Anything other than arm's length
18 MR. ADAMSKI: Again, it's okay to reiterate 18 NOW.
19 that that's the -- you know, confirm basically that -- you 19 MR. ZAMAN: Thisis, again, Akhtar Zaman,
20 know, that's the case going forward and just get it on the 20 Navajo Nation. If you guysrecall that we struggled with
21 public record. We're happy to hear -- again, are people 21 thisfor many, many years. And John knows very well of the
22 comfortable with arm's length and don't want to change. 22 coals committee -- which you know very well. Ultimately, we
23 We'd like to hear those statements so that -- again, just a 23 had some consensus on that. Peabody had someone serving on
24 matter of record. Y ou know, use them going forward. 24 that committee, too. But at the end that was -- it was on
25 MR. MATTHEWS: In that case -- Mike Matthews, 25 benchmarks -- probably -- we worked -- at the tail end it
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was John -- Bill said, well, we are not going to do that.

So we ended up splitting on that issue. We
were trying to help industry in that case. And we went
along with that. That, well, thiswill do something. But
at theend it was, well, it might.

The feel wasthat if we do anything with that
nonarm'’s length -- John, if you remember, that industry said
-- unless -- we open the -- on evaluations. And they do not
want it, because they said that isaminor issue. Soyou
have many appeals pending at that time. Probably you till
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could possibly be used to value federal or Indian
production.

We want to hear from those that are supporting
the index pricing as an option and how that would meet the
intent of any changes to the regulations to add
simplification and clarification. We would also like to
hear from those that oppose the use of the index pricing and
their specific concerns.

I'll further elaborate. s there anybody that
would support going to an index pricing methodology if it

11 have those. 11 was not revenue neutral for every transaction? Would the
12 But that was the feel from industries like 12 economic benefit of simplification, certainty and
13 that. Thisistoo minor of issues than opening the whole 13 consistency offset any potential increase in royalty revenue
14 valuationissue. Thank you. 14 pay?
15 MR. SHIRLEY: Just to add on to comments. 15 MR. SHIRLEY: John, thisis Perry Shirley
16 ThisisPerry Shirley from the Navgjo Nation again. If the 16 again. | guess| would have a question about -- back to
17 Nation did have instances where we had nonarm's length 17 ONRR. That would be, since you felt that it was, | guess, a
18 transactions, then we would generally be in support of the 18 viable enough option to put it in your register notice and
19 comments that were submitted by the State of Wyoming on how |19 ask for comments about it, being that you have all of the
20 they feel coal ought to be valued under nonarm's length 20 information -- pricing information related to the
21 situations, under the current benchmark system. 21 transactions that we're here to discuss and that you may
22 | don't think that -- and Wyoming can speak 22 have -- if not, you can readily get accessto -- these index
23 for themselves. But | don't think that they were entirely 23 pricesthat are published out there by the various index
24 infavor of removing the benchmark system that's in place 24 publishing companies, have you done a comparison analysis or
25 altogether, but they did have some very specific comments to 25 sometype of analysis in-house to determine whether indeed
Page 22 Page 24
1 each one of the benchmarks in comments that they submitted. 1 theseindex publishing -- published prices that are out
2 Again, thiskind of gets back to Mr. Zaman's 2 thereresemble, in fact, what you -- what the market is out
3 comment. You know that the Nation is very dependent upon 3 there? Hasthere been any study done?
4 itsmineral resources. For better or worse, that's just the 4 MR. ADAMSKI: Actualy, Perry, at this point
5 way it has been for many years. And we have an abundant 5 thisisreally -- you know, that's why we put it out in the
6 supply -- reserves of coal. 6 Advance Notice of Proposed Rulemaking instead of our
7 And at some point, with the current shutdown 7 proposed rule. We haven't done, you know, any studies. Y ou
8 of the McKinley coa mine, we have to start looking towards 8 know, really, we're just trying to open up the entire
9 thefuture -- our future needs as a nation, for our people. 9 universeto alternative methodologies. And since there are
10 And so, you know, there are discussions or there are 10 acouple of indexes, you know, published out there by
11 thoughts about how the Nation could possibly gain access to 11 certain -- the publications that do relate to coal, we were
12 the open market at some point in the future. 12 asking for feedback from, you know, companies, the tribes,
13 So, you know, the comments that we submitted 13 whatever, does anybody use this. Does -- you know.
14 were solely focused on our current situation now. Butin 14 So we're actually looking for that type of
15 the future we may face some of these same obstaclesthat are |15 information before doing our own type of analysis on that
16 being discussed here. So | just offer those comments, you 16 areaor if -- you know, if it even warrants usto do an
17 know. Not under the current situation, but looking into the 17 anaysisif everybody comes back and says, well, you know,
18 future. 18 we don't realy use those indexes or they're not really
19 MR. ADAMSKI: Thank you, Perry. Appreciate 19 applicable to valuation, that's -- we're just looking for
20 that. 20 those kind of comments, either positive or negative.
21 MR. HOVANEC: All right. Would the use of 21 At this point, no, we haven't done any
22 indexing pricing simplify and enhance the regulations? 22 analysesonany particular aternatives. Just acrossthe
23 Public comments have been mixed, ranging from "do not use" |23 board.
24 to"may usein some areas," to "feasibleto use.” ONRR 24 MR. SHIRLEY: [ just ask that from ageneral
25 invites more specific comments as to whether index pricing 25 standpoint. Asfar as, again, Navajo Nation, we don't have
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1 that -- we don't have an index available for -- to mine one 1 Nation. Mike, theissueis, in some cases washing might be
2 -- onecoa mine situation and one mine -- one -- two mines, 2 anecessity other than enhancing the value of the coal.
3 onecoa plant, apower plant situation and one mine, one 3 Okay. Because the requirement isto get rid of some ash or
4 power plant situation that we have. 4 sulfur dioxide. Soin comparability analysisto see, did
5 MR. ADAMSKI: We appreciate the comment. | 5 thevalueincrease or value decrease. The value from mine
6 mean, that's exactly the type of feedback that we're looking 6 to mine based on composition of coal, right? So far, looks
7 for. 7 likethat.
8 MR. SHIRLEY: Now, | don't know what the 8 And because -- and one time one of the mines
9 other .... 9 onthe Navajo Nation did try this, but the end result was
10 MR. MATTHEWS: Mike Matthews, State of 10 that it was not worth it to do washing. So what I'm saying,
11 Wyoming. | made acomment in St. Louis, later, | was 11 that it depends upon the market situation there. Obviously,
12 thinking about. What | was talking about, there weren't 12 you cannot open amine -- we face every day within the
13 index prices available for use in southwest Wyoming. | then |13 Nation that how come Navajo Nation should have a coal mine.
14 went on to say that -- or at least | hope | went on to say 14 My argument isthat it did not like -- gas that you produce
15 that | believe the contract sales prices are much higher 15 yourself. You need market first before you want to produce.
16 than what would be reflective, say, in the index pricing 16 Andthisisabig, big difference. It isahuge, huge
17 that's used in the Powder River Basin. 17 investment in that part.
18 But | was thinking about my comment later on 18 So what I'm saying that you will -- all the
19 and -- as| wasformulating it, | might have used the word 19 way you will get mixed-up comments. | don't think you will
20 "index" in both instances. But | wanted to clarify that 20 have, doit or you don't doit. Some will say -- maybein
21 thereisn't an index for southwest Wyoming. And | was 21 their situation they look at it this way, that washing does
22 talking about contract sales prices and trying to make a 22 not enhancethevalue. It isinstead of the revenue
23 point that there wouldn't be an index pricing scheme that 23 neutral, which we are so many time -- when we start with
24 would be available for usein southwest Wyoming. 24 revenue neutrality, ultimately, it is not neutral.
25 MR. ADAMSKI: | believe that's what | heard at 25 So I'm just telling you that you will end up
Page 26 Page 28
1 themeeting. Yes. That statement. 1 with mixed comments on that. There will be pro and con
2 MR. HOVANEC: If there's no other comments 2 instead of one-sided. Thank you.
3 about indexes in general, we can turn it over to Mike 3 MR. THROCKMORTON: Anybody else? Now let's
4 Throckmorton and get into some of the possible or potential 4 Qet on to the subject of Indian coal. Indian coa
5 deductionswith you. 5 valuation. One commenter, which isthe Navajo Nation,
6 Mike. 6 suggested that Indian and federal coal regulations not be
7 MR. THROCKMORTON: Asyou know, ONRR grants | 7 combined. Another commenter recommended against changing
8 transportation and washing allowances to coal companiesin 8 the regulations because | essees, states and tribes, would be
9 certain situations. So we'd like to examine possible 9 burdened to learn the new regulations, at additional costs
10 aternativesto the requirement to track actual costs for 10 toeverybody. ONRR requests specific details on why federal
11 determining coal transportation. 11 and Indian valuation regulations should or should not be
12 Written comments during the Advance Notice of 12 combined.
13 Proposed Rulemaking are generally supportive of the status 13 MR. ZAMAN: Thisis Akhtar Zaman again. Mike,
14 quo. Comments on washing allowances during the ANPR were |14 canyou briefly tell uswhat isthe major difference between
15 divided. Two commenters opposed the concept of even 15 -- these highlights, just only.
16 granting awashing allowance. Others supported the status 16 MR. THROCKMORTON: Sure. The main difference
17 quo, and would continue basing the allowance on actual 17 between the federal regulations and the Indian regulations
18 costs. 18 isthat for the allowances on Indian uses, the lessees are
19 So in the interest of simplifying the 19 required to pre-report, that being notifying ONRR that they
20 determination and verification of transportation and washing 20 will be taking an allowance for either washing or
21 alowances, ONRR reguests any aternative methods to 21 transportation and their estimate of what those costs will
22 tracking and using actua transportation or washing costs, 22 beonamonthly basis-- or annua basis. That realy is
23 including any methods that would adjust for location 23 the main difference.
24 differences. 24 Can you think of anything else, John?
25 MR. ZAMAN: Thisis Akhtar Zaman from Navajo 25 MR. HOVANEC: No. You know, on the other flip
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1 side, again, how coal isvalued under the federal 1 number of leases. Those are basically exceptions, you know.
2 regulations, Indians are valued under those same 2 | don't know. You have lessthan ten Indian tribes -- maybe
3 regulations. That includes, say, the interest and other 3 five, probably, in the whole country. So it isnot putting
4 itemsthat would be associated with just federal. 4 any burden -- and most of those tribes have their own audit
5 So that's the one other slight differencein 5 that usesthose leases.
6 thesensethat by being part of the regulations or using the 6 What I'm saying, by changing it, if there are
7 same regulations, you would be subject to -- to basically 7 noimprovementsin that case, tribes are dealing with very
8 all of the federal, including the federal rules, including, 8 limited companies and have very limited leases. So it
9 you know, how much interest is calcul ated. 9 should bel€eft asit is, the status quo, and not to muddy
10 MR. THROCKMORTON: Asyou were saying before, |10 thisthing and everybody jumps on that, including the
11 talking about the national contracts that you do for lessee, 11 associations and everybody.
12 the contracts supersede regulations, that really isn't any 12 Currently, the issue that | know is there will
13 different than the federal case. 13 be-- al of you know that in -- the industry situation is
14 MR. ZAMAN: You didn't mention that -- Indian 14 different, | know. If the same plan continues for four more
15 -- predetermined their estimated value of that. Ultimately 15 years, you know, the whole concept, that coal isdirty and
16 itisadjusted, right? All of -- 16 that thing, you guyswill be changing these in the very near
17 MR. THROCKMORTON: Yes. The federal rules 17 future.
18 requiresthat once the costs are known for the prior year, 18 If the coal is discouraged always then,
19 thelessee hasto re-report and provide the actual costs. 19 basically, lessee, lessor, everybody in industry, they will
20 Soyou're going to stick by your comments, your written 20 start looking at different methodologies and you guys will
21 comments? 21 beforced again. Becauseit isarealy critical timefor
22 MR. ZAMAN: Yesh. | think so. You want some 22 the coa mining industry, what to do. People are looking
23 more? 23 for the out-of-the-country market. How that will be dealt
24 MR. THROCKMORTON: No, no. That'sfine. 24 with.
25 MR. ZAMAN: Y ou want some more information? 25 What I'm saying, the time we are looking at
Page 30 Page 32
1 MR. HOVANEC: Y eah, we want some more. 1 today, you know, the regulations take a number of years. By
2 MR. ADAMSKI: On -- gasside, there are 2 that time there might be something else which is superseding
3 separate regulations, Indian lease and for the federal 3 anything that we are doing today.
4 leases. 4 MR. SHIRLEY: Yeah. Thank you, Akhtar. Just
5 MR. THROCKMORTON: Now considering anything 5 some additional comments. Thisis Perry again. You asked
6 elseregarding the coa valuation regulations. 6 about some of the differences that would drive the need to
7 Finally, ONRR isinterested in receiving 7 haveregulations. Thefirst onel'll point out is, you have
8 comments on any other alternative valuation methodol ogies 8 atrust responsibility to Indian tribes and allottees that
9 that would provide clarity, efficiency, and early certainty o we feel make it necessary to have separate regulations for
10 that correct payment has been made. Just anything you think 10 Indian and federal |eases.
11 might help. 1 The other thing is you asked about what
12 MR. HOVANEC: Mike, | want to ask aquestion. 12 changesarethere -- or that we feel are necessary. One of
13 Perry -- | mean, Akhtar, your comment is that 13 them that comes to mind, right off, is the authority to
14 thefederal and Indian coal regulations should be separate, 14 calculate late payment interest on Indian coal payments.
15 right? 15 Right now we're at a disadvantage because we have alate
16 MR. ZAMAN: That is-- yeah. 16 payment interest that is limited to simple calculation of
17 MR. HOVANEC: What would you -- | guess we're 17 late payment interest as opposed to cumulative -- asis --
18 seeking some comments on what would you make different from |15 is authorized under the -- in our case, Indian oil and gas.
19 thefederal or would you just -- would it be a different 19 So we have that limitation that we would
20 part of the regulations or a separate regulation? What's 20 certainly liketo address. The other would be while we do
21 your -- what's some of your thought to that? 21 have contracts -- mining contracts that are -- and also we
2 MR. ZAMAN: John, if you look at the -- there 22 havethe coal supply agreements that really dictate al of
23 was some reason to have Indian coal valuation. That'swhy | 23 the variables and how the valuation of coal will ultimately
24 ask Mikethisthing, what isthe major difference. At that 24 bearrived at. There are some areas where indeed
25 pointintimeyou look at that, you are not facing huge 25 clarification would be a positive thing. Possibly those
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1 could be addressed as well. 1 support, concerns, you know, or whatever, with just
2 For the most part, if you ask me under the 2 formatting the regulations that way, going forward in a
3 current scenario, if things are working under the arm'’s 3 proposed rule.
4 length valuation -- as stated again, you know, in our 4 MR. MATTHEWS:. Mike Matthews again. Well, you
5 comments, we feel that they are. 5 know, hearing that explanation as you put it, you know, my
6 MR. HOVANEC: | just wanted to take the 6 prior comment, | would just put as a concern. Any timeyou
7 opportunity to, you know, hear what, you know, are some of 7 goinand move stuff around, there's a potential for
8 your positions related to having a separate rule. g litigation. I think in terms of some -- you know, oil and
9 MR. THROCKMORTON: Last question concernsthe | 9 gasand coa are different.
10 structure of the new set of regulations, assuming we go 10 | guess there's some that would argue there's
11 forward. For definitions of terms that apply to multiple 11 some concepts that can be applied across the board. But in
12 sections of the product valuation regulations, for example, 12 doing that, you're going to bring in arguments from the --
13 ail, coal, gas, isthere any benefit to housing these terms 13 those different mineralsto -- you know, for instance,
14 up front in a section, for example, 1206, Part A, general 14 you'regoing to bring in oil and gas arguments to be applied
15 provisions, along with general principles that commonly 15 tocoal.
16 apply to al the product valuation regulations? 16 However, having not seen the definitions -- |
17 MR. MATTHEWS:. Mike Matthews, State of 17 mean, you know -- or what's -- you know, nothing specificin
18 Wyoming. | think, you know, the regs, as they currently 18 front of meto really look at. I'm just offering these as
19 stand, when -- we're addressing coal -- when you do 19 potential concerns. 1'm not saying I'm opposed, because,
20 regulation changes, even small changesin the regs, can 20 you know, who knows. Maybe things could get clearer. I'm
21 often lead to potential litigation. 21 just expressing that as a concern that -- through experience
22 And so -- my comment would be asto codl, | 22 --that it tends -- instead of increasing certainty, you
23 wouldn't think so. | would think you would be better off 23 tend to increase litigation.
24 sticking with what's already been litigated and where things 24 MR. ADAMSKI: Appreciate that comment. Again,
25 stand. But now asto oil and gas, | definitely think that's 25 that's the backdrop of thiswhole thing, isthat we're
Page 34 Page 36
1 thecase. There's no shortage of litigation there anyway. 1 trying to make changes that would clarify, simplify, you
2 There are some things that definitely need 2 know. That's always been.
3 clarifyingin al the gasrates. | think that would be very 3 Any other comments on that type of scenario?
4 helpful. But my comment is, interms of coal, isthat | 4 | guess, again, instead of repeating things four different
5 think we got something that's working. And, you know, that | 5 timesand if they were the same, just have it kind of up
6 would potentially invite additional litigation as to nuance 6 front, apply to all theregs.
7 differences or the lack thereof between those definitions 7 That's pretty much all the specific questions,
g and the regulations as they stand. 8 | guess, that we had. Again, wetry to kind of just
9 MR. ADAMSKI: Appreciate that comment. The 9 reiterate the same type of questions that we proposed in the
10 general thought here was that -- | guess it was put out on 10 Advance Notice of Proposed Rulemakings and in public
11 thetable-- that we right now, essentially, have four 11 workshops.
12 different rules or regulations, as you were, that were 12 Just wanted to give an additional opportunity
13 looked -- that we put out in the Advance Notice of Proposed |13 to maybe get, you know, some more specific thoughts or
14 Rulemaking. 14 additional thoughts after, you know, people had the
15 So we have federal oil, federal gas, federal 15 opportunity to see what everybody else commented on, because
16 coal and Indian coa. And going forward, | guesstherewas |16 wedid post all the comments on our -- on the Web site.
17 athought -- right now each one of those regulations has its 17 People had a chance to look those over.
18 own, you know, specific "Definitions" section in front of 18 So, you know, we do appreciate everybody's
19 it. So the thought wasto move al similar definitions, 19 attendance at all of these and comments. Again, we will be,
20 say, like"lessee" or, you know, "arm's length" or anything 20 Yyou know, looking at everything again. Reading, go back.
21 that would be similar throughout those four rules -- just 21 Read the record that we got from the public workshops. Look
22 putit up front and have it apply to al the different 22 at the written comments again. Y ou know, try to pick out
23 regulations. 23 those things that again will, you know, simplify, clarify,
24 That's the general thought of, you know, what 24 theregulations going forward, if we get to that point,
25 we'relooking at here. Just, you know, looking for either 25 writing up our proposed rule and putting it out.
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And | know that -- you know, what we've heard
isit'salot easier sometimes to comment or react to a
specific proposal instead of essentially, | guess, a
hypothetical, which is the situation we have here now. We
understand that because we don't like to respond to
hypothetical situations when people comein for evaluations,
determinations either. It's nice to have a specific
case-by-case instance.

So, again, if there's any comments about
anything with the rules that anyone would like to make, |
can open it up just before closing out this section or
session.

MR. ZAMAN: Thisis Akhtar Zaman. | havea
general comment. It appliesto al of your department -- to
coals. Our concern isthat we have been waiting for our ail
valuation regulations. If ONRR islooking for doing
something, | think it will be better to work hard on those
and get them out. Currently, we do not have Indian
regulation rules. We have federal -- previous federal,
Indian gas, federal gas. How many years have passed?
Twenty-three years we are working on proposed Indian ail
valuation and still we don't have it.

So I'm saying that from our side, our priority
isthat rather than doing anything with the coal rules.
Thank you.
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did not happen.

MR. HOVANEC: Yes. That might be -- that
would definitely be acomment that you would want to make,
you know. | mean, | hear what you're saying. Because
obviously in your contract or in your lease document is your
royalty rate, right?

MR. SHIRLEY: Yes. Infact, that discussion
has -- discussions related to that have been made in various
advisory committees since -- you know, over the past years
that ONRR and its predecessor agency MMS have employed at
times that discussion has -- you know, discussions centered
around that have been made.

| just wanted clarification on that because
that's kind of what | thought you were asking about, not
necessarily the lease agreements themselves.

MR. HOVANEC: Yeah.

MR. ADAMSKI: | guessif there's no other
comments, we will closethis session. Again, | really do
appreciate everybody's thoughts and -- Perry.

MR. SHIRLEY: Areyou going to summarize,
going forward, what we can expect from this?

MR. ADAMSKI: Again, we do have -- we are
getting written transcripts of all of the public workshops.
We -- | don't think we've discussed yet whether we're going
to put the exact transcript out on the Web, but we may go
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MR. SHIRLEY: Perry Shirley with the Navajo
Nation again. | had a question about your previous
solicitation for comments on Advance Rulemaking that was
published in May on this subject. In that specific register
notice, you ask about alternatives that would be
recommended.

And the first bullet was on the
dollar-per-energy content, dollar per MMBtu, valuation
concept. Then the second bullet you asked a question that
I've been kind of puzzled about. It reads should fixed
royalty values be revised from time to time. If so, on what
basis, at what time or on what occasion.

Was that bullet there in reference to the
first bullet?

MR. HOVANEC: Yes. So essentidly if you had
afixed royalty, like a cents-per MMBtu, that there would be
some way to adjust it over time. Whether it's through
consumer price index or some type of mechanism. So that's
how that relates.

MR. SHIRLEY: | thought so, because that was
one of thethingsthat | kind of didn't submit any comments
on. What | was -- if we were to submit comments, it would
have been on the basis of actually adjusting to royalty
ratesin the contracts. Asyou are all aware, wetried to
do that with support of BIA on our Peabody lease, but that
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ahead and do that. Just like the comments.

MR. HOVANEC: | think what he's referring to
iswhat our process will be going forward for the rules.

MR. ADAMSKI: We're going to take everything
into consideration and try and pick out -- you know, if
there's anything that looks, | guess, reasonable going
forward to put into a proposed rule, those are the things
that we will be looking for from the written comments and
the verbal comments that we receive at workshops. That's
our next step, to kind of look at everything again.

MR. HOVANEC: Then there was a preliminary
schedule.

MR. SHIRLEY: One comment related to that. |
ask that question because the Navajo Nation does not want to
be put in a position where we |leave this meeting and then
ONRR makes decisions that might be either concernsto us or
might be detrimental to the Nation and decides that they're
going to, you know, release afina rule. You have the
obligation, both atrust responsibility and also executive
order, to consult with the Navajo Nation. Y ou know, | just
wanted to make that part of the record.

MR. ADAMSKI: Appreciate that comment. Yvonne
got that down.

MR. HOVANEC: Plusthe next step, Perry, isa
proposed rule. Again, we're not even at that stage, you

INDEPENDENT COURT REPORTERS
(505) 243-7029 - www.courtreportersnm.com





Federal and Indian Coal Valuation
Albuguerque, New Mexico

Page 11 (Pages 41-43)

Public Workshop
October 20, 2011

© 00 N O g b~ W N P

N RN NNNRNERR R B B B 2R R
O & O N P O © 0 N O 00 W N B O

Page 41

know. | think that's what the process will be, to basically
evauate all the comments and then come up with a proposed
rule. There's quite a path to go to just digest what we've
heard in the last, you know, month.

MR. THROCKMORTON: So you'll have an
opportunity to submit written comments on that proposed
rule. And possibly even verbal commentsif we have
workshops after the proposed rules are released.

MR. SHIRLEY: Or you could say, well, we've
heard comments to the -- that the changes are not necessary
and you leavethingsasis. Isthat an option, too?

MR. ADAMSKI: Sure. At thispoint, | think
everything is an option. We haven't -- you know -- again,
what we put in the Advanced Notice -- we're just, you know,
trying to stimulate, | guess, conversation and get ideas.

We, at this point, don't have any specifics of what we're
going to do going forward.

Again, hopefully, now that the workshop
processis closed, we have al the comments back from
everywhere, at every venue -- and, again, we will be looking
at those to try and seeif there's any, you know, viable
proposalsin those that we do want to take to the next
stage.

But at this point, yeah -- that's the
formulation stage.
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MR. SHIRLEY: Thank you.

MR. ADAMSKI: Asof 9:58, thissessionis
formally closed. Thank you so much for your comments. We
appreciateit.

(The Proceedings concluded at 10:03 a.m.)

INDEPENDENT COURT REPORTERS
(505) 243-7029 - www.courtreportersnm.com





		Full Size

		Word Index




SIGN IN SHEET
ALBUQUERQUE PUBLIC WORKSHOP

FEDERAL AND INDIAN COAL VALUATION ANPR

Thursday 10/20/2011

Name (please print)

Company/Affiliation  Phone # Email

/ A & 7[/'/;;

"ﬁw,i/ Lok w

R\ﬂaw : L‘Vr@&
" ge:uq Freid

/ﬁ Bearcnd |

Lm}!%
c,vrv\ Slmr !ev\
M /W#%BWS
-——-;;ﬁm:'—‘"-‘*“"“"\
%A’ﬁ: M&MSJ-’H
Hdzes + Hall

Joun ). Hovanee

Stated Wyoming  §07) 77754 ticbothhens €wyo. gou

fnBon ¥ (50%) 2552552 fW 2
T SO\ . G058 24 F-SHpw0 | & s ol

\

/) J’ﬂ t/% “')‘b« V {)f’ QY{QV&'?— }’h“h /’)@/f”ﬁt’d{ywusz I =

[QGL%(V Fo8-UB- 9202 < leha s pesbody et rgy (O
A 927 - 912 922 bdu, gg % N e
“?eu_lf)f,‘{.i.\" |S0%-28S-2ZFVE &L 10 f«ew‘(u* e u{ 1 e \b’\dr‘t", Lo
TR JoS<3/ Jfﬂﬁﬁadt«/w‘wﬂéo @ d"r'/"/ﬁv

Sfate LM M 505 59 4% 54 gaeles Aff_ap,)éﬁ; ol g
,v.w.\ Malop® (G2§)57-6587 ahbl, - O e

MJAJ\ Ms#ﬂm AMuevidf Dept G223 R-L34%e) 5‘3-3\,4-;\4.1@ entlernedine 4~

DeX-of el
ONEE (303) 83 -65 78¢) Joun. Hovane c@ou:z Grov







Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011

OFFICE OF NATURAL RESOURCE REVENUE

FEDERAL AND INDIAN COAL VALUATION PUBLIC WORKSHOP

HELD ON THURSDAY, OCTOBER 20, 2011
BUREAU OF LAND MANAGEMENT, ALBUQUERQUE DISTRICT OFFICE
435 MONTANO ROAD, N.W.
ALBUQUERQUE, NEW MEXICO

8:52 am.

REPORTED BY: YVONNE C. GONZALES, CCR #62
46 Shawn Lane
Los Lunas, New Mexico 87031

INDEPENDENT COURT REPORTERS
(505) 243-7029 - www.courtreportersnm.com





Page 2

Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES

OFFICE OF NATURAL RESOURCES REVENUE:

RICHARD ADAMSKI, Program Manager, Asset Valuation
JOHN J. HOVANEC

MIKE THROCKMORTON

Denver, Colorado

AUDIENCE MEMBERS:

Mark Hiles, Peabody Energy

Randy L ehn, Peabody Energy

Brian Dunfee, Peabody Energy

Sarah Seigfried, Peabody Energy

Jack Lougee, State of New Mexico

Akhtar Zaman, Navajo Nation, Minerals Dept.
Perry Shirley, Navgjo Nation, Minerals Dept.
Mike Matthews, State of Wyoming

Robert Hall, DOI, Office of the Solicitor

AGENDA
Page
1. Welcome and Opening Statements - ONRRR 3
2. Topicsfor Discussion - Federa Coal 9
3. Topicsfor Discussion - Indian Coal 28
4. Other Comments 30
5. End of Workshop 42

ATTACHMENT - SIGN-IN SHEET

INDEPENDENT COURT REPORTERS
(505) 243-7029 - www.courtreportersnm.com





Page 3

Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ADAMSKI: Good morning. My nameis
Richard Adamski. I'm the Program Manager for Asset
Valuation out of Denver. Thisis actually our third and
final public workshop on coal. We had the first onein
Denver, and then actually this past Tuesday we were in St.
Louis and had some representatives from Peabody there also.

And sincethisis-- actually, believeit or
not, thisis the largest group. We had six people show up
in Denver and six show up in St. Louis. So thisis great.

Since we have such a, you know, kind of an
informal, small group, why don't we just go around and
everybody introduce themselves. 1'm also going to pass
around a sign-in sheet so we can memorialize thisfor the
record. So if you haven't signed in, please do that.

John.

MR. HOVANEC: I'm John Hovanec. | have anew
job. 1 was formally the Program Manager for Solids and
Geothermal. Those functions have now been broken up into
tiny little pieces. We're probably going to send an e-mail
out to let you know where those pieces went at some point in
time here. | have 30 years experience plusin the solids
and solid minerals area.

MR. HALL: I'm Robert Hall. I'm with the
Office of the Salicitor. I'm the Assistant Regional

Salicitor for Indian Affairs and handle most of the enerqy
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and oil and gas, coal-related matters. We were asked to sit
in on this meeting and very happy to do so, because it gives
me a perspective that | don't usually get to see. So, happy
to be here.

MR. NICHOLSON: I'm Mike Nicholson. I'm a
senior engineer with Peabody Energy at the Lee Ranch and El
Segundo Mines.

MS. SEIGFREID: Sarah Seigfreid. I'm an
environmental engineer at El Segundo and L ee Ranch Mines.

MR. HILES: Mark Hileswith Lee Ranch and El
Segundo Mines.

MR. LEHN: Randy Lehn with Peabody Energy,
engineering group in the Southwest.

MR. DUNFEE: I'm Brian Dunfee with Peabody
Energy. I'm director of environmental services.

MR. MATTHEWS:. Mike Matthews. I'm with the
State of Wyoming, Department of Audit.

MR. SHIRLEY: Perry Shirley with the Navajo
Nation Minerals Department.

MR. ZAMAN: Akhtar Zaman with the Navajo
Nation Minerals. And | have been dealing with this thing
probably from day one when the coal and radiation started.
And | did work in the '80s on -- committee. So | thought
that we put thisthing to sleep, but it is waking up again.

MR. HOVANEC: You'l get your chance to
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MR. LOUGEE: I'm Jack Lougee with the State of
New Mexico. | was asked to attend at about 7:10 this
morning. 1'm here.

MR. HOVANEC: That'snice. How many days do
you have |eft?

MR. LOUGEE: One hundred and forty-eight.

UNIDENTIFIED MALE: How many hours and minutes
isthat?

MR. LOUGEE: If | had my computer, | could
tell you.

MR. THROCKMORTON: I'm Mike Throckmorton. I'm
with ONRR, Royalty Valuation Group.

MR. ADAMSKI: | have some general, opening
kind of remarks to set the tone for the meeting that we've
been reading at all the sessions. And then welll passit to
John and Mike to actually get into some of the questions
that, you know, we would like feedback from everybody as
much as possible to help us make some decisions going
forward. So -- to kind of keep thisinformal.

We do have a court reporter, Yvonne, at the
end of the table. Sojust, you know, when you're speaking,
please just maybe say your name again for the record and
speak loud enough so she can hear. We don't have

microphones set up here. But, hopefully, we don't need them
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if we project, | guess.

So the purpose of the Federal and Indian Codl
Valuation rulesisto ensure that the American public and
Indian tribes and allottees receive every royalty dollar due
on all resources. Through these public workshops and the
Advance Notice of Proposed Rulemaking, the Office of Natural
Resources Revenue is requesting comments and suggestions
from affected parties and the interested public before
proposing changes to the existing regulations governing the
valuation, for royalty purposes, of coal produced from
federal and Indian leases.

In proposing changes to the current royalty
valuation regulations, ONRR has three goals in mind:
provide clear regulations that are easy to understand and
are consistent with fulfilling the Secretary's
responsibility to ensure fair value for the public and
Indian resources, provide methodologies that are as
efficient as possible for the lessees to use, provide early
certainty that correct payment has been made.

Hopefully, the potential benefits from our
discussions and changes today will include simplifying and
clarifying aspects of the rules, decreasing industry's cost
of compliance and government's cost of enforcement,
streamlining audits by providing more certainty and reducing

potential litigation.
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Wefedl that it'simportant and do appreciate
your thoughts, you know, either positive or negative, to any
of the things that we discuss. So just in general, some of
the issues that we'll be kind of talking about today are:
examining possible alternatives to the current methods used
to value arm's length sales, examining possible alternatives
to situations where we have either no sale or anonarm's
length sale situation, coal comparability factors, examining
possible alternatives to the current methods used to value
sales by coal cooperatives, use of index prices possibly as
an aternative to be used to value coal.

And finally, looking at possible alternatives
to the requirement to track actual costs for determining
transportation and washing allowances. And finally, there
was a question about merging federal and Indian rules or
changing the Indian -- there are the rules applicable to
Indian coal valuation.

| already mentioned we have a court reporter
with ustoday. So that, you know, we can get an accurate
account of the comments so that we can take back and review
those. So finally, you know, again, based on the comments
-- the written comments we receive and the comments at the
public workshops, we're going to go back and look at all

those, think about what's reasonable, and proceed with

drafting a proposed rule.
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Once we do that, essentially the process
starts all over again. Y ou know, we'll open that up for
public -- for written comments and possible -- you know,
maybe some additional workshops to see how that plays out.

Arethere any questions before we begin?
Excellent. I'll turnit over to John Hovanec who actually
will get us started with the important things.

MR. HOVANEC: ONRR or MMS, over the years, has
over 20 years experience valuing coal under the current
federal and Indian valuation regulations. Lessonslearned
from this experience suggest that the current federal and
Indian coal valuation regulations could be improved to
provide greater certainty that royalties have been paid
correctly and to reduce the burden to both industry and
government.

WEe're interested in determining ways to
simplify, clarify and provide consistency in product value.
We have examined the written comments submitted for the
Advance Notice of Proposed Rulemaking, which closed July 26
of 2011, for federal and Indian valuation, and are
interested in further input regarding the perceived need to
modify the current coal valuation regulations to meet the
above-stated objective.

Now, we received comments from 11 parties, and

thisisintheinitial. And | think -- you know, just to
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add to what Rich has said, what we're looking at in these
workshops, what | found is, hopefully to -- you know, first
you read it and obviously there's -- comments have been
submitted. And then with some discussion here and alittle
bit of -- you know, it may jog a different perception to
what our approach is. And so it might lead to providing
additional comments. And that's what we're looking for.

Let's begin by looking at the valuation for
royalty purposes of federal coal. And generally, what we
did iswe looked at what the commenters -- and what they
basically said is that they agreed that the current use of
the arm’s length sales prices to value arm's length coal is
working, however would use alternatives such as
dollar-per-energy content. They ask whether that would be
reasonable.

And so we're looking at -- as -- whether you
-- if you're aware or not, the current valuation processis
aseries of benchmarks. All right. The first benchmark is
that you -- would be to utilize arm’s length, arm's length
sales, except your own. Okay. So there's a series of
benchmarks out there. And that's what we're looking for,
some comment relating to that.

Next, let's consider -- and | guess I'll just
open it up for any comments relating to -- in general, any

of the benchmarks. Okay. Let's consider nonarm's length
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sales. ONRR is examining alternative -- possible

aternatives to the current prioritized benchmark valuation
methodology. While some of the commenters generally agree
that no changes were necessary, one commenter concluded that
the rules would need a complete overhaul. All right.

Regarding the current methodology -- and |
kind of got ahead of myself -- for valuing nonarm's length
sales, ONRR seeks input on whether the current prioritized
benchmark method workswell. And if not, what part do --
should -- works well and what part could be improved.

Also --

MR. SHIRLEY: John.

MR. HOVANEC: Yes.

MR. SHIRLEY: Let meinterrupt. Just one
quick question.

MR. HOVANEC: Yes.

MR. SHIRLEY: Thisisinformal, so we can ask
guestions as --

MR. HOVANEC: Yes.

MR. SHIRLEY: -- you're going through? That
commenter that you referred to as indicating that the
valuation regulations need to be completely overhauled or
whatever, who is that commenter?

MR. HOVANEC: | don't know, actually, you

know.
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MR. NICHOLSON: That was the State of Wyoming.

MR. SHIRLEY: State of Wyoming.

MR. NICHOLSON: They were specific in talking
about the prioritized benchmark for the nonarm's length
sales. Not for arm's length.

MR. SHIRLEY: Okay. So was his comment
specific to that type of transaction?

MR. NICHOLSON: Yes.

MR. SHIRLEY: Okay. Thereason| ask is
because | don't recall acomment. | didn't take the same, |
guess, reaction from some of the comments that are -- that
overhaul of the regulations were necessary. But to clarify
that, it wasjust for nonarm's length?

MR. NICHOLSON: Right. It wasn't for the
entire set of regulations.

MR. SHIRLEY: Okay.

MR. HOVANEC: Okay. ONRR aso -- and
essentially -- and I'll backtrack alittle bit. Also,
should factors for determining the comparability of arm's
length contracts to nonarm'’s length contracts be amended,
clarified or removed. That was the comment | made before.

In the first benchmark on a nonarm's length
sale, you're not alowed to use your own arm's length sales
to value nonarm's length sales. And again, that's the heart

of that first comment or question that | have. So I'll
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ONRR also seeks input on whether separate
valuation methods need to be developed for sales by coal
cooperatives or in situations where no-sales situations
occur, whether it's consumption by the lessee. So we're
also asking about co-ops, which, you know, the nature of a
co-op is generally when a nonarm's length sale occurs.

MR. ADAMSKI: | would liketo start and just
-- let's think about, you know, an arm’s length coal sales
situation to begin with. And what are people's -- or what
Isyour feedback on that? Are you comfortable with that as
far asamethod of paying royalty -- just for your arm's
length sales now. Anybody want to verbalize anything on
that?

MR. MATTHEWS: I'll start us off since we
started discussing Wyoming. Mike Matthews, State of
Wyoming. Our thoughts were, you know -- in terms of arm's
length sale, we weren't advocating any changes to the regs.
The comment earlier was directed specificaly to -- if we
were going to rework something, then it would be working on
benchmarks.

MR. SHIRLEY: Perry Shirley with the Navajo
Nation. From our perspective, we kind of -- in our comments
-- describe our situation which is somewhat different than

situations that you have el sewhere with the State of

Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011
leave it at that.
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Wyoming. Our coal mines are all mine mouth operations. We
used to have four, but now we only have three active coal
mines. McKinley Coal Mineisinitsfina reclamation
process. And the other two mines are operated by Peabody,
the Black Mesa and the BHP operations.

And so -- and both of those have mine mouth
coa plantsthere. All of the coal supply agreements are
all dedicated. So we have that situation. We described it,
like | said, in the comments. And so we're kind of unigue,
| think, in that situation. I'm not -- you have more of an
open market, as an example, in Wyoming.

So we have that situation. We acknowledged
it. And aso provided in our comments that arm's length
contracts involved there are indicative of the market that
we have. We don't have arail system in place that we could
ship coal out of the -- or producers have a market that they
could reach. Although there have been some instances where
coal has left the areathat was in the McKinley Coal Mine
situation when they were producing. But that was avery
rare instance there.

So | guess what we're saying -- what we're
saying is that we acknowledge that situation, and absent any
real open market as you would have perhaps in Wyoming, the
arm's length agreements are what they are. | mean, they are

negotiated between the utility companies and the coal
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producers -- the coal mining companies, BHP and Peabody. We
don't -- we're not aware of any other indexes out there that
would play a part in fixing acoal valuation index price to
our situation.

In saying that, | also -- | previously asked
this question at the last meeting. I'll ask it again. When
you're talking about this particular matter related to arm's
length transactions and nonarm's length transactions, can
you give us an idea of what we're talking about?

Y ou know, you have an ideathere at ONRR of
al of these instances where you have either nonarm's length
or arm's length transactions. How much of your overall coal
sales out there are one or the other? Arewetalking a
majority of nonarm's length situations? Are we talking just
a handful ?

MR. NICHOLSON: No. It readly isahandful.
And chances are the total production that goes out in the
arm's length will be 10 percent or less of the total federal
and --

MR. SHIRLEY: Sowhen you talk about wanting
to revise the benchmarks, if you will, we're talking about a
small 10 percent, at most, number of transactions that we're
trying to -- that you're all trying to address?

MR. NICHOLSON: We're considering the whole

spectrum, but if you're talking specifically -- yeah,
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nonarm'’s length benchmarks are probably 10 percent or so of
sales.

MR. HOVANEC: | mean, that's -- | think what
it comes down to, Perry, isthis -- you know, in terms of
looking at this situation here -- again, we were instructed
to explore, you know, would there be ways to improve the
rule. 1 mean, we have 20 years experience. | could name
on my hands what some of the situations are. There are
Issues relating to how do you value nonarm's length. Okay.
And how do you determine comparability.

So if you have a nonarm's length sale, what
would be the most comparable coal to it, you know. Isit
the mine next door? Isit your own production? There are
other situations as | have mentioned in this particular one,
when we were talking about coal cooperatives, and whether
the trend movesin that direction where more utilities or
more cooperatives decide that they want to own a mine and
then have their own utility capacity.

Essentially that is-- that's a nonarm's
length situation. There are occurrences out there where you
have people -- companies selling coal below what it cost
them to mine. All right. And so there are waysto value
it, but it's just a much more complicated way of going about
it. 1 mean, it'salittle startling to me to sell coal, to

produce coal, on any sort of consistent basis that is below
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your cost of mining. And yet | see that.

These are just some of the curiosities and
some of the things -- and that's what we're looking for,
Perry. Not necessarily to address a certain aspect of it,
but to give some certainty or clarity to -- for acompany to
know that okay, if | enter into a nonarm's length contract,
thisis going to be generally the way it would be valued or
evaluated.

MR. SHIRLEY: I'm not too familiar with the
cooperative type operations. Y ou would -- one would think
that you can't mine coal for less than what it cost. It
needs to be subsidized somewhere, by -- can you elaborate a
little bit more on how --

MR. NICHOLSON: Essentialy if you wereto
look -- you know, if you were to go out there and ook at
10K statements and -- or go out there and look at it, you
know, it fundamentally getsto be where you want profit to
occur. If you have everything from mining to actually
through generation and you own it all and you shift the
profit center, that's how you make your money. Essentially
the utility makes the money.

And so there are instances where you have --
the cost is -- the cost of mining below is related to the
fact that the profit center has been shifted. And so,

again, isthat fair to the lessee? Isthat fair -- these
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are just situations that have occurred, you know. And so
that's how | would -- that's how | seeit.

MR. SHIRLEY: How many of these situations do
you have?

MR. HOVANEC: You know, it varies. | don't
really want to get into specific numbers because, you know,
that's not really what theintent is. The intent isthat if
you have one situation or you have multiple situations out
there, it's still a category of nonarm's sales. Whether
it's -- you know, a -- more of atraditional relationship --
and, again, as you have stated, when you're talking about an
open market where you have the ability to, say, ship to
whoever, like in the case of -- most of the Powder River
Basin, they have multiple rail companies. They have rail
lines. So they have options out there where they can go to
whatever market.

So it's more -- you know, it's something where
you could enter into nonarm's length agreements and
companies are having -- you know, it's a challenge because
then you have to look for comparability. And what we've
experienced is, just because you have 8400 BTU coal or 8800
BTU codl, it doesn't mean it's the same -- you know, the
same 8800 or same 8400. So quality is another issue related
to comparability.

MR. ADAMSKI: Andwed really like to get, you
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know, the thoughts from people around the table, who are
attending. And again, let's do the ssimple stuff.

Hopefully, you know, first -- which isarm's length sales.

Is everybody comfortable with, you know, the way they're
paying royalties on those situations now before -- you know,
before moving into the benchmark situations?

MR. DUNFEE: 1 believe you've already heard
from Peabody on that subject in St. Louis. We support what
the Navagjo Nation, | think, commented also. I'd be
interested -- have you received any comments on arm's length
transactions to review the way it's valued? Has there been
any comments suggesting that there should be? Most
everything | read said it'sfinetheway itis.

MR. NICHOLSON: That'sright. That'sthe
sense, that people would like to see everything stay with
status quo for arm’'s length. Our understanding, that goes
to proceeds with live royalties.

MR. ADAMSKI: Again, it'sokay to reiterate
that that's the -- you know, confirm basically that -- you
know, that's the case going forward and just get it on the
public record. We're happy to hear -- again, are people
comfortable with arm's length and don't want to change.
We'd like to hear those statements so that -- again, just a
matter of record. You know, use them going forward.

MR. MATTHEWS: In that case -- Mike Matthews,
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State of Wyoming -- as a matter of going forward, we're
comfortable with the arm’s length and like the status quo.

MR. ZAMAN: Thisis Akhtar Zaman with the
Navajo Nation. One thing we have to also look at that, that
besides the way -- some of the -- Indian tribes -- related
to the royalty -- supersedes the regulations. So, you know,
itisarm'slength, but there is something else, too, which
is-- as Perry did mention that most of our salesis mine
mouth at this point. We don't know what will happen in the
future.

But obviously thereis a party, which we think
Is an independent party which is negotiating contract with
utility. Sometimesit is passing on the cost, but we feel
that they have to protect their own interest. Andin case
-- and then be allotted to go back. But most of our
contracts are arm's length at this point.

Then we have also some -- for ten yearsin
case of Peabody that we have to address that, too, whichis
painful. But we haveto live with that.

MR. HOVANEC: Okay. Let me continue. Do you
want to --

MR. ADAMSKI: Well, the benchmarks. I'd like
to hear some comments on that before we get into anything
else.

MR. HOVANEC: Okay.
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MR. ADAMSKI: Likel mentioned to John, now
I'd like -- you know, we do have a benchmark -- prioritized
benchmark system out there for any sale which isn't an arm's
length sale. Does anybody have any comments on the current
prioritized benchmark system for valuation?

And specifically right now we are -- | know
we're kind of crossing because everything is intertwined.
We are specifically asking for comments now looking at
federal. We do have a section at the end where we'll be
specifically asking for comments for the Indian coal
valuation. But, you know, anything is fine to throw on the
table, | guess, at thispoint. But any comments on the
benchmarks at all?

MR. ZAMAN: Are we talking about arm's length
now or nonarm's length?

MR. HOVANEC: Nonarm's length.

MR. ADAMSKI: Anything other than arm’s length
now.

MR. ZAMAN: Thisis, again, Akhtar Zaman,
Navajo Nation. If you guys recall that we struggled with
this for many, many years. And John knows very well of the
coals committee -- which you know very well. Ultimately, we
had some consensus on that. Peabody had someone serving on
that committee, too. But at the end that was -- it was on

benchmarks -- probably -- we worked -- at the tail end it
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was John -- Bill said, well, we are not going to do that.

So we ended up splitting on that issue. We
weretrying to help industry in that case. And we went
along with that. That, well, thiswill do something. But
at theend it was, well, it might.

The feel wasthat if we do anything with that
nonarm's length -- John, if you remember, that industry said
-- unless -- we open the -- on evaluations. And they do not
want it, because they said that isaminor issue. So you
have many appeals pending at that time. Probably you still
have those.

But that was the feel from industries like
that. Thisistoo minor of issues than opening the whole
valuation issue. Thank you.

MR. SHIRLEY: Just to add on to comments.
Thisis Perry Shirley from the Navgjo Nation again. If the
Nation did have instances where we had nonarm's length
transactions, then we would generally be in support of the
comments that were submitted by the State of Wyoming on how
they feel coal ought to be valued under nonarm's length
situations, under the current benchmark system.

| don't think that -- and Wyoming can speak
for themselves. But | don't think that they were entirely

in favor of removing the benchmark system that's in place

atogether, but they did have some very specific comments to
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each one of the benchmarks in comments that they submitted.

Again, thiskind of gets back to Mr. Zaman's
comment. You know that the Nation is very dependent upon
its mineral resources. For better or worse, that's just the
way it has been for many years. And we have an abundant
supply -- reserves of coal.

And at some point, with the current shutdown
of the McKinley coal mine, we have to start looking towards
the future -- our future needs as a nation, for our people.

And so, you know, there are discussions or there are
thoughts about how the Nation could possibly gain accessto
the open market at some point in the future.

So, you know, the comments that we submitted
were solely focused on our current situation now. But in
the future we may face some of these same obstacles that are
being discussed here. So | just offer those comments, you
know. Not under the current situation, but looking into the
future.

MR. ADAMSKI: Thank you, Perry. Appreciate
that.

MR. HOVANEC: All right. Would the use of
indexing pricing simplify and enhance the regul ations?
Public comments have been mixed, ranging from "do not use"
to "may usein some areas," to "feasibleto use.” ONRR

invites more specific comments as to whether index pricing
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could possibly be used to value federal or Indian
production.

We want to hear from those that are supporting
the index pricing as an option and how that would meet the
intent of any changes to the regulations to add
simplification and clarification. We would also like to
hear from those that oppose the use of the index pricing and
their specific concerns.

I'll further elaborate. |Isthere anybody that
would support going to an index pricing methodology if it
was not revenue neutral for every transaction? Would the
economic benefit of simplification, certainty and
consistency offset any potential increase in royalty revenue
pay?

MR. SHIRLEY: John, thisis Perry Shirley
again. | guess| would have a question about -- back to
ONRR. That would be, since you felt that it was, | guess, a
viable enough option to put it in your register notice and
ask for comments about it, being that you have all of the
information -- pricing information related to the
transactions that we're here to discuss and that you may
have -- if not, you can readily get access to -- these index
prices that are published out there by the various index
publishing companies, have you done a comparison analysis or

some type of analysis in-house to determine whether indeed
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these index publishing -- published prices that are out
there resemble, in fact, what you -- what the market is out
there? Has there been any study done?

MR. ADAMSKI: Actualy, Perry, at this point
thisisreally -- you know, that's why we put it out in the
Advance Notice of Proposed Rulemaking instead of our
proposed rule. We haven't done, you know, any studies. You
know, really, we're just trying to open up the entire
universe to aternative methodologies. And since there are
acouple of indexes, you know, published out there by
certain -- the publications that do relate to coal, we were
asking for feedback from, you know, companies, the tribes,
whatever, does anybody use this. Does -- you know.

So we're actually looking for that type of
information before doing our own type of analysis on that
areaor if -- you know, if it even warrants usto do an
analysisif everybody comes back and says, well, you know,
we don't really use those indexes or they're not really
applicable to valuation, that's -- we're just looking for
those kind of comments, either positive or negative.

At this point, no, we haven't done any
analyses on any particular alternatives. Just acrossthe
board.

MR. SHIRLEY: | just ask that from a general

standpoint. Asfar as, again, Navajo Nation, we don't have
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that -- we don't have an index available for -- to mine one
-- one coal mine situation and one mine -- one -- two mines,
one coal plant, a power plant situation and one mine, one
power plant situation that we have.

MR. ADAMSKI: We appreciate the comment. |
mean, that's exactly the type of feedback that we're looking
for.

MR. SHIRLEY: Now, | don't know what the
other ....

MR. MATTHEWS:. Mike Matthews, State of
Wyoming. | made acomment in St. Louis, later, | was
thinking about. What | was talking about, there weren't
index prices available for use in southwest Wyoming. | then
went on to say that -- or at least | hope | went on to say
that | believe the contract sales prices are much higher
than what would be reflective, say, in the index pricing
that's used in the Powder River Basin.

But | was thinking about my comment later on
and -- as| was formulating it, I might have used the word
"index" in both instances. But | wanted to clarify that
there isn't an index for southwest Wyoming. And | was
talking about contract sales prices and trying to make a
point that there wouldn't be an index pricing scheme that
would be available for use in southwest Wyoming.

MR. ADAMSKI: | believethat'swhat | heard at
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the meeting. Yes. That statement.

MR. HOVANEC: If there's no other comments
about indexes in general, we can turn it over to Mike
Throckmorton and get into some of the possible or potential
deductions with you.

Mike.

MR. THROCKMORTON: Asyou know, ONRR grants
transportation and washing allowances to coal companiesin
certain situations. So we'd like to examine possible
alternatives to the requirement to track actual costs for
determining coal transportation.

Written comments during the Advance Notice of
Proposed Rulemaking are generally supportive of the status
guo. Comments on washing allowances during the ANPR were
divided. Two commenters opposed the concept of even
granting awashing allowance. Others supported the status
guo, and would continue basing the alowance on actual
costs.

So in the interest of simplifying the
determination and verification of transportation and washing
allowances, ONRR requests any alternative methods to
tracking and using actual transportation or washing costs,
including any methods that would adjust for location
differences.

MR. ZAMAN: Thisis Akhtar Zaman from Navajo
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Nation. Mike, theissueis, in some cases washing might be
a necessity other than enhancing the value of the coal.
Okay. Because the requirement isto get rid of some ash or
sulfur dioxide. So in comparability analysis to see, did
the value increase or value decrease. The value from mine
to mine based on composition of coal, right? So far, looks
like that.

And because -- and one time one of the mines
on the Navagjo Nation did try this, but the end result was
that it was not worth it to do washing. So what I'm saying,
that it depends upon the market situation there. Obviously,
you cannot open a mine -- we face every day within the
Nation that how come Navajo Nation should have a coa mine.
My argument isthat it did not like -- gas that you produce
yourself. Y ou need market first before you want to produce.
And thisisabig, big difference. It isahuge, huge
investment in that part.

So what I'm saying that you will -- al the
way you will get mixed-up comments. | don't think you will
have, do it or you don't doit. Some will say -- maybein
their situation they look at it this way, that washing does
not enhance the value. It isinstead of the revenue
neutral, which we are so many time -- when we start with
revenue neutrality, ultimately, it is not neutral.

So I'm just telling you that you will end up
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with mixed comments on that. There will be pro and con
instead of one-sided. Thank you.

MR. THROCKMORTON: Anybody else? Now let's
get on to the subject of Indian coal. Indian coal
valuation. One commenter, which isthe Navajo Nation,
suggested that Indian and federal coal regulations not be
combined. Another commenter recommended against changing
the regulations because lessees, states and tribes, would be
burdened to learn the new regulations, at additional costs
to everybody. ONRR requests specific details on why federal
and Indian valuation regulations should or should not be
combined.

MR. ZAMAN: Thisis Akhtar Zaman again. Mike,
can you briefly tell uswhat isthe major difference between
-- these highlights, just only.

MR. THROCKMORTON: Sure. The main difference
between the federal regulations and the Indian regulations
isthat for the allowances on Indian uses, the lessees are
required to pre-report, that being notifying ONRR that they
will be taking an alowance for either washing or
transportation and their estimate of what those costs will
be on amonthly basis -- or annual basis. That really is
the main difference.

Can you think of anything else, John?

MR. HOVANEC: No. You know, on the other flip
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side, again, how coal is valued under the federal
regulations, Indians are valued under those same
regulations. That includes, say, the interest and other
items that would be associated with just federal.

So that's the one other slight differencein
the sense that by being part of the regulations or using the
same regulations, you would be subject to -- to basically
all of thefederal, including the federal rules, including,
you know, how much interest is calcul ated.

MR. THROCKMORTON: Asyou were saying before,
talking about the national contracts that you do for lessee,
the contracts supersede regulations, that really isn't any
different than the federal case.

MR. ZAMAN: Y ou didn't mention that -- Indian
-- predetermined their estimated value of that. Ultimately
it isadjusted, right? All of --

MR. THROCKMORTON: Yes. Thefedera rules
requires that once the costs are known for the prior year,
the lessee has to re-report and provide the actual costs.

So you're going to stick by your comments, your written
comments?

MR. ZAMAN: Yeah. | think so. You want some
more?

MR. THROCKMORTON: No, no. That'sfine.

MR. ZAMAN: Y ou want some more information?
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MR. HOVANEC: Y eah, we want some more.

MR. ADAMSKI: On -- gasside, there are
separate regulations, Indian lease and for the federa
leases.

MR. THROCKMORTON: Now considering anything
else regarding the coal valuation regulations.

Finally, ONRR isinterested in receiving
comments on any other alternative valuation methodologies
that would provide clarity, efficiency, and early certainty
that correct payment has been made. Just anything you think
might help.

MR. HOVANEC: Mike, | want to ask a question.

Perry -- | mean, Akhtar, your comment is that
the federal and Indian coal regulations should be separate,
right?

MR. ZAMAN: That is-- yeah.

MR. HOVANEC: What would you -- | guess we're
seeking some comments on what would you make different from
the federal or would you just -- would it be a different
part of the regulations or a separate regulation? What's
your -- what's some of your thought to that?

MR. ZAMAN: John, if you look at the -- there
was some reason to have Indian coa valuation. That'swhy |

ask Mike thisthing, what is the major difference. At that

point in time you look at that, you are not facing huge
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number of leases. Those are basically exceptions, you know.
| don't know. Y ou have less than ten Indian tribes -- maybe
five, probably, in the whole country. So it is not putting
any burden -- and most of those tribes have their own audit
that uses those |eases.

What I'm saying, by changing it, if there are
no improvements in that case, tribes are dealing with very
limited companies and have very limited leases. So it
should be left asit is, the status quo, and not to muddy
this thing and everybody jumps on that, including the
associations and everybody.

Currently, the issue that | know is there will
be -- al of you know that in -- the industry situation is
different, | know. If the same plan continues for four more
years, you know, the whole concept, that coal is dirty and
that thing, you guys will be changing these in the very near
future.

If the coal is discouraged always then,
basically, lessee, lessor, everybody in industry, they will
start looking at different methodologies and you guys will
be forced again. Becauseit isarealy critical time for
the coal mining industry, what to do. People are looking
for the out-of-the-country market. How that will be dealt
with.

What I'm saying, the time we are looking at
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today, you know, the regulations take a number of years. By
that time there might be something else which is superseding
anything that we are doing today.

MR. SHIRLEY: Yeah. Thank you, Akhtar. Just
some additional comments. ThisisPerry again. You asked
about some of the differences that would drive the need to
have regulations. Thefirst oneI'll point out is, you have
atrust responsibility to Indian tribes and alottees that
we feel make it necessary to have separate regulations for
Indian and federal |eases.

The other thing is you asked about what
changes are there -- or that we feel are necessary. One of
them that comes to mind, right off, is the authority to
calculate late payment interest on Indian coal payments.
Right now we're at a disadvantage because we have alate
payment interest that is limited to simple calculation of
late payment interest as opposed to cumulative -- asis --

Is authorized under the -- in our case, Indian oil and gas.

So we have that limitation that we would
certainly like to address. The other would be while we do
have contracts -- mining contracts that are -- and also we
have the coal supply agreements that really dictate all of
the variables and how the valuation of coal will ultimately
be arrived at. There are some areas where indeed

clarification would be a positive thing. Possibly those
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For the most part, if you ask me under the
current scenario, if things are working under the arm's
length valuation -- as stated again, you know, in our
comments, we feel that they are.

MR. HOVANEC: | just wanted to take the
opportunity to, you know, hear what, you know, are some of
your positions related to having a separate rule.

MR. THROCKMORTON: Last question concernsthe
structure of the new set of regulations, assuming we go
forward. For definitions of terms that apply to multiple
sections of the product valuation regulations, for example,
oil, coal, gas, isthere any benefit to housing these terms
up front in a section, for example, 1206, Part A, general
provisions, along with general principles that commonly
apply to all the product valuation regulations?

MR. MATTHEWS:. Mike Matthews, State of
Wyoming. | think, you know, the regs, asthey currently
stand, when -- we're addressing coal -- when you do
regulation changes, even small changesin the regs, can
often lead to potential litigation.

And so -- my comment would be asto codl, |
wouldn't think so. | would think you would be better off
sticking with what's already been litigated and where things

stand. But now asto oil and gas, | definitely think that's

Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011
could be addressed as well.
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the case. There's no shortage of litigation there anyway.

There are some things that definitely need
clarifying in all the gasrates. | think that would be very
helpful. But my comment is, in terms of coal, isthat |
think we got something that's working. And, you know, that
would potentially invite additional litigation as to nuance
differences or the lack thereof between those definitions
and the regulations as they stand.

MR. ADAMSKI: Appreciate that comment. The
general thought here wasthat -- | guessit was put out on
the table -- that we right now, essentially, have four
different rules or regulations, as you were, that were
looked -- that we put out in the Advance Notice of Proposed
Rulemaking.

So we have federal oil, federal gas, federal
coa and Indian coal. And going forward, | guess there was
athought -- right now each one of those regulations has its
own, you know, specific "Definitions" section in front of
it. So the thought wasto move all similar definitions,
say, like "lessee" or, you know, "arm's length" or anything
that would be similar throughout those four rules -- just
put it up front and have it apply to all the different
regulations.

That's the general thought of, you know, what

we're looking at here. Just, you know, looking for either
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support, concerns, you know, or whatever, with just
formatting the regulations that way, going forward in a
proposed rule.

MR. MATTHEWS:. Mike Matthews again. Well, you
know, hearing that explanation as you put it, you know, my
prior comment, | would just put as a concern. Any time you
go in and move stuff around, there's a potential for
litigation. | think in terms of some -- you know, oil and
gas and coal are different.

| guess there's some that would argue there's
some concepts that can be applied across the board. But in
doing that, you're going to bring in arguments from the --
those different minerals to -- you know, for instance,
you're going to bring in oil and gas arguments to be applied
to coal.

However, having not seen the definitions -- |
mean, you know -- or what's -- you know, nothing specificin
front of meto really look at. 1'm just offering these as
potential concerns. I'm not saying I'm opposed, because,
you know, who knows. Maybe things could get clearer. I'm
just expressing that as a concern that -- through experience
-- that it tends -- instead of increasing certainty, you
tend to increase litigation.

MR. ADAMSKI: Appreciate that comment. Again,

that's the backdrop of this whole thing, isthat we're

INDEPENDENT COURT REPORTERS
(505) 243-7029 - www.courtreportersnm.com





Page 36

Federal and Indian Coal Valuation Public Workshop
Albuguerque, New Mexico October 20, 2011

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

trying to make changes that would clarify, simplify, you
know. That's always been.

Any other comments on that type of scenario?
| guess, again, instead of repeating things four different
times and if they were the same, just have it kind of up
front, apply to all the regs.

That's pretty much all the specific questions,
| guess, that we had. Again, we try to kind of just
reiterate the same type of questions that we proposed in the
Advance Notice of Proposed Rulemakings and in public
workshops.

Just wanted to give an additional opportunity
to maybe get, you know, some more specific thoughts or
additional thoughts after, you know, people had the
opportunity to see what everybody else commented on, because
we did post all the comments on our -- on the Web site.
People had a chance to look those over.

So, you know, we do appreciate everybody's
attendance at all of these and comments. Again, we will be,
you know, looking at everything again. Reading, go back.
Read the record that we got from the public workshops. Look
at the written comments again. Y ou know, try to pick out
those things that again will, you know, simplify, clarify,

the regulations going forward, if we get to that point,

writing up our proposed rule and putting it out.
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And | know that -- you know, what we've heard
isit'salot easier sometimes to comment or react to a
specific proposal instead of essentially, | guess, a
hypothetical, which is the situation we have here now. We
understand that because we don't like to respond to
hypothetical situations when people comein for evaluations,
determinations either. It's nice to have a specific
case-by-case instance.

So, again, if there's any comments about
anything with the rules that anyone would like to make, |
can open it up just before closing out this section or
session.

MR. ZAMAN: Thisis Akhtar Zaman. | havea
general comment. It appliesto all of your department -- to
coals. Our concern isthat we have been waiting for our oil
valuation regulations. 1f ONRR islooking for doing
something, | think it will be better to work hard on those
and get them out. Currently, we do not have Indian
regulation rules. We have federal -- previous federal,
Indian gas, federal gas. How many years have passed?
Twenty-three years we are working on proposed Indian oil
valuation and still we don't haveit.

So I'm saying that from our side, our priority
Isthat rather than doing anything with the coal rules.

Thank you.
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MR. SHIRLEY: Perry Shirley with the Navajo
Nation again. | had a question about your previous
solicitation for comments on Advance Rulemaking that was
published in May on this subject. In that specific register
notice, you ask about alternatives that would be
recommended.

And the first bullet was on the
dollar-per-energy content, dollar per MMBtu, valuation
concept. Then the second bullet you asked a question that
I've been kind of puzzled about. It reads should fixed
royalty values be revised from timeto time. If so, on what
basis, at what time or on what occasion.

Was that bullet there in reference to the
first bullet?

MR. HOVANEC: Yes. So essentialy if you had
afixed royalty, like a cents-per MMBtu, that there would be
some way to adjust it over time. Whether it's through
consumer price index or some type of mechanism. So that's
how that relates.

MR. SHIRLEY': | thought so, because that was
one of the things that | kind of didn't submit any comments
on. What | was -- if we were to submit comments, it would
have been on the basis of actually adjusting to royalty
rates in the contracts. Asyou are all aware, wetried to

do that with support of BIA on our Peabody lease, but that
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did not happen.

MR. HOVANEC: Yes. That might be -- that
would definitely be acomment that you would want to make,
you know. | mean, | hear what you're saying. Because
obviously in your contract or in your lease document is your
royalty rate, right?

MR. SHIRLEY: Yes. Infact, that discussion
has -- discussions related to that have been made in various
advisory committees since -- you know, over the past years
that ONRR and its predecessor agency MM S have employed at
times that discussion has -- you know, discussions centered
around that have been made.

| just wanted clarification on that because
that's kind of what | thought you were asking about, not
necessarily the lease agreements themselves.

MR. HOVANEC: Yeah.

MR. ADAMSKI: | guessif there's no other
comments, we will closethis session. Again, | really do
appreciate everybody's thoughts and -- Perry.

MR. SHIRLEY: Areyou going to summarize,
going forward, what we can expect from this?

MR. ADAMSKI: Again, we do have -- we are
getting written transcripts of al of the public workshops.

We -- | don't think we've discussed yet whether we're going

to put the exact transcript out on the Web, but we may go
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ahead and do that. Just like the comments.

MR. HOVANEC: | think what he's referring to
iswhat our process will be going forward for the rules.

MR. ADAMSKI: We're going to take everything
into consideration and try and pick out -- you know, if
there's anything that looks, | guess, reasonable going
forward to put into a proposed rule, those are the things
that we will be looking for from the written comments and
the verbal comments that we receive at workshops. That's
our next step, to kind of look at everything again.

MR. HOVANEC: Then therewasapreliminary
schedule.

MR. SHIRLEY: One comment related to that. |
ask that question because the Navajo Nation does not want to
be put in a position where we leave this meeting and then
ONRR makes decisions that might be either concernsto us or
might be detrimental to the Nation and decides that they're
going to, you know, release afinal rule. You have the
obligation, both atrust responsibility and also executive
order, to consult with the Navgjo Nation. Y ou know, | just
wanted to make that part of the record.

MR. ADAMSKI: Appreciate that comment. Yvonne
got that down.

MR. HOVANEC: Plusthe next step, Perry, isa

proposed rule. Again, we're not even at that stage, you
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know. | think that's what the process will be, to basically
evaluate all the comments and then come up with a proposed
rule. There's quite a path to go to just digest what we've
heard in the last, you know, month.

MR. THROCKMORTON: Soyou'll have an
opportunity to submit written comments on that proposed
rule. And possibly even verbal commentsif we have
workshops after the proposed rules are rel eased.

MR. SHIRLEY: Or you could say, well, we've
heard comments to the -- that the changes are not necessary
and you leave things asis. Isthat an option, too?

MR. ADAMSKI: Sure. At thispoint, | think
everything is an option. We haven't -- you know -- again,
what we put in the Advanced Notice -- we're just, you know,
trying to stimulate, | guess, conversation and get ideas.

We, at this point, don't have any specifics of what we're
going to do going forward.

Again, hopefully, now that the workshop
processis closed, we have all the comments back from
everywhere, at every venue -- and, again, we will be looking
at those to try and see if there's any, you know, viable
proposals in those that we do want to take to the next
stage.

But at this point, yeah -- that's the

formulation stage.
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MR. SHIRLEY: Thank you.
MR. ADAMSKI: Asof 9:58, thissession is
formally closed. Thank you so much for your comments. We

appreciateit.

(The Proceedings concluded at 10:03 am.)
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          1                 MR. ADAMSKI:  Good morning.  My name is        



          2   Richard Adamski.  I'm the Program Manager for Asset          



          3   Valuation out of Denver.  This is actually our third and     



          4   final public workshop on coal.  We had the first one in      



          5   Denver, and then actually this past Tuesday we were in St.   



          6   Louis and had some representatives from Peabody there also.  



          7                 And since this is -- actually, believe it or   



          8   not, this is the largest group.  We had six people show up   



          9   in Denver and six show up in St. Louis.  So this is great.   



         10                 Since we have such a, you know, kind of an     



         11   informal, small group, why don't we just go around and       



         12   everybody introduce themselves.  I'm also going to pass      



         13   around a sign-in sheet so we can memorialize this for the    



         14   record.  So if you haven't signed in, please do that.        



         15                 John.                                          



         16                 MR. HOVANEC:  I'm John Hovanec.  I have a new  



         17   job.  I was formally the Program Manager for Solids and      



         18   Geothermal.  Those functions have now been broken up into    



         19   tiny little pieces.  We're probably going to send an e-mail  



         20   out to let you know where those pieces went at some point in 



         21   time here.  I have 30 years' experience plus in the solids   



         22   and solid minerals area.                                     



         23                 MR. HALL:  I'm Robert Hall.  I'm with the      



         24   Office of the Solicitor.  I'm the Assistant Regional         



         25   Solicitor for Indian Affairs and handle most of the energy   
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          1   and oil and gas, coal-related matters.  We were asked to sit 



          2   in on this meeting and very happy to do so, because it gives 



          3   me a perspective that I don't usually get to see.  So, happy 



          4   to be here.                                                  



          5                 MR. NICHOLSON:  I'm Mike Nicholson.  I'm a     



          6   senior engineer with Peabody Energy at the Lee Ranch and El  



          7   Segundo Mines.                                               



          8                 MS. SEIGFREID:  Sarah Seigfreid.  I'm an       



          9   environmental engineer at El Segundo and Lee Ranch Mines.    



         10                 MR. HILES:  Mark Hiles with Lee Ranch and El   



         11   Segundo Mines.                                               



         12                 MR. LEHN:  Randy Lehn with Peabody Energy,     



         13   engineering group in the Southwest.                          



         14                 MR. DUNFEE:  I'm Brian Dunfee with Peabody     



         15   Energy.  I'm director of environmental services.             



         16                 MR. MATTHEWS:  Mike Matthews.  I'm with the    



         17   State of Wyoming, Department of Audit.                       



         18                 MR. SHIRLEY:  Perry Shirley with the Navajo    



         19   Nation Minerals Department.                                  



         20                 MR. ZAMAN:  Akhtar Zaman with the Navajo       



         21   Nation Minerals.  And I have been dealing with this thing    



         22   probably from day one when the coal and radiation started.   



         23   And I did work in the '80s on -- committee.  So I thought    



         24   that we put this thing to sleep, but it is waking up again.  



         25                 MR. HOVANEC:  You'll get your chance to        
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          1   comment.                                                     



          2                 MR. LOUGEE:  I'm Jack Lougee with the State of 



          3   New Mexico.  I was asked to attend at about 7:10 this        



          4   morning.  I'm here.                                          



          5                 MR. HOVANEC:  That's nice.  How many days do   



          6   you have left?                                               



          7                 MR. LOUGEE:  One hundred and forty-eight.      



          8                 UNIDENTIFIED MALE:  How many hours and minutes 



          9   is that?                                                     



         10                 MR. LOUGEE:  If I had my computer, I could     



         11   tell you.                                                    



         12                 MR. THROCKMORTON:  I'm Mike Throckmorton.  I'm 



         13   with ONRR, Royalty Valuation Group.                          



         14                 MR. ADAMSKI:  I have some general, opening     



         15   kind of remarks to set the tone for the meeting that we've   



         16   been reading at all the sessions.  And then we'll pass it to 



         17   John and Mike to actually get into some of the questions     



         18   that, you know, we would like feedback from everybody as     



         19   much as possible to help us make some decisions going        



         20   forward.  So -- to kind of keep this informal.               



         21                 We do have a court reporter, Yvonne, at the    



         22   end of the table.  So just, you know, when you're speaking,  



         23   please just maybe say your name again for the record and     



         24   speak loud enough so she can hear.  We don't have            



         25   microphones set up here.  But, hopefully, we don't need them 
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          1   if we project, I guess.                                      



          2                 So the purpose of the Federal and Indian Coal  



          3   Valuation rules is to ensure that the American public and    



          4   Indian tribes and allottees receive every royalty dollar due 



          5   on all resources.  Through these public workshops and the    



          6   Advance Notice of Proposed Rulemaking, the Office of Natural 



          7   Resources Revenue is requesting comments and suggestions     



          8   from affected parties and the interested public before       



          9   proposing changes to the existing regulations governing the  



         10   valuation, for royalty purposes, of coal produced from       



         11   federal and Indian leases.                                   



         12                 In proposing changes to the current royalty    



         13   valuation regulations, ONRR has three goals in mind:         



         14   provide clear regulations that are easy to understand and    



         15   are consistent with fulfilling the Secretary's               



         16   responsibility to ensure fair value for the public and       



         17   Indian resources, provide methodologies that are as          



         18   efficient as possible for the lessees to use, provide early  



         19   certainty that correct payment has been made.                



         20                 Hopefully, the potential benefits from our     



         21   discussions and changes today will include simplifying and   



         22   clarifying aspects of the rules, decreasing industry's cost  



         23   of compliance and government's cost of enforcement,          



         24   streamlining audits by providing more certainty and reducing 



         25   potential litigation.                                        
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          1                 We feel that it's important and do appreciate  



          2   your thoughts, you know, either positive or negative, to any 



          3   of the things that we discuss.  So just in general, some of  



          4   the issues that we'll be kind of talking about today are:    



          5   examining possible alternatives to the current methods used  



          6   to value arm's length sales, examining possible alternatives 



          7   to situations where we have either no sale or a nonarm's     



          8   length sale situation, coal comparability factors, examining 



          9   possible alternatives to the current methods used to value   



         10   sales by coal cooperatives, use of index prices possibly as  



         11   an alternative to be used to value coal.                     



         12                 And finally, looking at possible alternatives  



         13   to the requirement to track actual costs for determining     



         14   transportation and washing allowances.  And finally, there   



         15   was a question about merging federal and Indian rules or     



         16   changing the Indian -- there are the rules applicable to     



         17   Indian coal valuation.                                       



         18                 I already mentioned we have a court reporter   



         19   with us today.  So that, you know, we can get an accurate    



         20   account of the comments so that we can take back and review  



         21   those.  So finally, you know, again, based on the comments   



         22   -- the written comments we receive and the comments at the   



         23   public workshops, we're going to go back and look at all     



         24   those, think about what's reasonable, and proceed with       



         25   drafting a proposed rule.                                    
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          1                 Once we do that, essentially the process       



          2   starts all over again.  You know, we'll open that up for     



          3   public -- for written comments and possible -- you know,     



          4   maybe some additional workshops to see how that plays out.   



          5                 Are there any questions before we begin?       



          6   Excellent.  I'll turn it over to John Hovanec who actually   



          7   will get us started with the important things.               



          8                 MR. HOVANEC:  ONRR or MMS, over the years, has 



          9   over 20 years' experience valuing coal under the current     



         10   federal and Indian valuation regulations.  Lessons learned   



         11   from this experience suggest that the current federal and    



         12   Indian coal valuation regulations could be improved to       



         13   provide greater certainty that royalties have been paid      



         14   correctly and to reduce the burden to both industry and      



         15   government.                                                  



         16                 We're interested in determining ways to        



         17   simplify, clarify and provide consistency in product value.  



         18   We have examined the written comments submitted for the      



         19   Advance Notice of Proposed Rulemaking, which closed July 26  



         20   of 2011, for federal and Indian valuation, and are           



         21   interested in further input regarding the perceived need to  



         22   modify the current coal valuation regulations to meet the    



         23   above-stated objective.                                      



         24                 Now, we received comments from 11 parties, and 



         25   this is in the initial.  And I think -- you know, just to    
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          1   add to what Rich has said, what we're looking at in these    



          2   workshops, what I found is, hopefully to -- you know, first  



          3   you read it and obviously there's -- comments have been      



          4   submitted.  And then with some discussion here and a little  



          5   bit of -- you know, it may jog a different perception to     



          6   what our approach is.  And so it might lead to providing     



          7   additional comments.  And that's what we're looking for.     



          8                 Let's begin by looking at the valuation for    



          9   royalty purposes of federal coal.  And generally, what we    



         10   did is we looked at what the commenters -- and what they     



         11   basically said is that they agreed that the current use of   



         12   the arm's length sales prices to value arm's length coal is  



         13   working, however would use alternatives such as              



         14   dollar-per-energy content.  They ask whether that would be   



         15   reasonable.                                                  



         16                 And so we're looking at -- as -- whether you   



         17   -- if you're aware or not, the current valuation process is  



         18   a series of benchmarks.  All right.  The first benchmark is  



         19   that you -- would be to utilize arm's length, arm's length   



         20   sales, except your own.  Okay.  So there's a series of       



         21   benchmarks out there.  And that's what we're looking for,    



         22   some comment relating to that.                               



         23                 Next, let's consider -- and I guess I'll just  



         24   open it up for any comments relating to -- in general, any   



         25   of the benchmarks.  Okay.  Let's consider nonarm's length    
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          1   sales.  ONRR is examining alternative -- possible            



          2   alternatives to the current prioritized benchmark valuation  



          3   methodology.  While some of the commenters generally agree   



          4   that no changes were necessary, one commenter concluded that 



          5   the rules would need a complete overhaul.  All right.        



          6                 Regarding the current methodology -- and I     



          7   kind of got ahead of myself -- for valuing nonarm's length   



          8   sales, ONRR seeks input on whether the current prioritized   



          9   benchmark method works well.  And if not, what part do --    



         10   should -- works well and what part could be improved.        



         11                 Also --                                        



         12                 MR. SHIRLEY:  John.                            



         13                 MR. HOVANEC:  Yes.                             



         14                 MR. SHIRLEY:  Let me interrupt.  Just one      



         15   quick question.                                              



         16                 MR. HOVANEC:  Yes.                             



         17                 MR. SHIRLEY:  This is informal, so we can ask  



         18   questions as --                                              



         19                 MR. HOVANEC:  Yes.                             



         20                 MR. SHIRLEY:  -- you're going through?  That   



         21   commenter that you referred to as indicating that the        



         22   valuation regulations need to be completely overhauled or    



         23   whatever, who is that commenter?                             



         24                 MR. HOVANEC:  I don't know, actually, you      



         25   know.                                                        
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          1                 MR. NICHOLSON:  That was the State of Wyoming. 



          2                 MR. SHIRLEY:  State of Wyoming.                



          3                 MR. NICHOLSON:  They were specific in talking  



          4   about the prioritized benchmark for the nonarm's length      



          5   sales.  Not for arm's length.                                



          6                 MR. SHIRLEY:  Okay.  So was his comment        



          7   specific to that type of transaction?                        



          8                 MR. NICHOLSON:  Yes.                           



          9                 MR. SHIRLEY:  Okay.  The reason I ask is       



         10   because I don't recall a comment.  I didn't take the same, I 



         11   guess, reaction from some of the comments that are -- that   



         12   overhaul of the regulations were necessary.  But to clarify  



         13   that, it was just for nonarm's length?                       



         14                 MR. NICHOLSON:  Right.  It wasn't for the      



         15   entire set of regulations.                                   



         16                 MR. SHIRLEY:  Okay.                            



         17                 MR. HOVANEC:  Okay.  ONRR also -- and          



         18   essentially -- and I'll backtrack a little bit.  Also,       



         19   should factors for determining the comparability of arm's    



         20   length contracts to nonarm's length contracts be amended,    



         21   clarified or removed.  That was the comment I made before.   



         22                 In the first benchmark on a nonarm's length    



         23   sale, you're not allowed to use your own arm's length sales  



         24   to value nonarm's length sales.  And again, that's the heart 



         25   of that first comment or question that I have.  So I'll      
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          1   leave it at that.                                            



          2                 ONRR also seeks input on whether separate      



          3   valuation methods need to be developed for sales by coal     



          4   cooperatives or in situations where no-sales situations      



          5   occur, whether it's consumption by the lessee.  So we're     



          6   also asking about co-ops, which, you know, the nature of a   



          7   co-op is generally when a nonarm's length sale occurs.       



          8                 MR. ADAMSKI:  I would like to start and just   



          9   -- let's think about, you know, an arm's length coal sales   



         10   situation to begin with.  And what are people's -- or what   



         11   is your feedback on that?  Are you comfortable with that as  



         12   far as a method of paying royalty -- just for your arm's     



         13   length sales now.  Anybody want to verbalize anything on     



         14   that?                                                        



         15                 MR. MATTHEWS:  I'll start us off since we      



         16   started discussing Wyoming.  Mike Matthews, State of         



         17   Wyoming.  Our thoughts were, you know -- in terms of arm's   



         18   length sale, we weren't advocating any changes to the regs.  



         19   The comment earlier was directed specifically to -- if we    



         20   were going to rework something, then it would be working on  



         21   benchmarks.                                                  



         22                 MR. SHIRLEY:  Perry Shirley with the Navajo    



         23   Nation.  From our perspective, we kind of -- in our comments 



         24   -- describe our situation which is somewhat different than   



         25   situations that you have elsewhere with the State of         
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          1   Wyoming.  Our coal mines are all mine mouth operations.  We  



          2   used to have four, but now we only have three active coal    



          3   mines.  McKinley Coal Mine is in its final reclamation       



          4   process.  And the other two mines are operated by Peabody,   



          5   the Black Mesa and the BHP operations.                       



          6                 And so -- and both of those have mine mouth    



          7   coal plants there.  All of the coal supply agreements are    



          8   all dedicated.  So we have that situation.  We described it, 



          9   like I said, in the comments.  And so we're kind of unique,  



         10   I think, in that situation.  I'm not -- you have more of an  



         11   open market, as an example, in Wyoming.                      



         12                 So we have that situation.  We acknowledged    



         13   it.  And also provided in our comments that arm's length     



         14   contracts involved there are indicative of the market that   



         15   we have.  We don't have a rail system in place that we could 



         16   ship coal out of the -- or producers have a market that they 



         17   could reach.  Although there have been some instances where  



         18   coal has left the area that was in the McKinley Coal Mine    



         19   situation when they were producing.  But that was a very     



         20   rare instance there.                                         



         21                 So I guess what we're saying -- what we're     



         22   saying is that we acknowledge that situation, and absent any 



         23   real open market as you would have perhaps in Wyoming, the   



         24   arm's length agreements are what they are.  I mean, they are 



         25   negotiated between the utility companies and the coal        
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          1   producers -- the coal mining companies, BHP and Peabody.  We 



          2   don't -- we're not aware of any other indexes out there that 



          3   would play a part in fixing a coal valuation index price to  



          4   our situation.                                               



          5                 In saying that, I also -- I previously asked   



          6   this question at the last meeting.  I'll ask it again.  When 



          7   you're talking about this particular matter related to arm's 



          8   length transactions and nonarm's length transactions, can    



          9   you give us an idea of what we're talking about?             



         10                 You know, you have an idea there at ONRR of    



         11   all of these instances where you have either nonarm's length 



         12   or arm's length transactions.  How much of your overall coal 



         13   sales out there are one or the other?  Are we talking a      



         14   majority of nonarm's length situations?  Are we talking just 



         15   a handful?                                                   



         16                 MR. NICHOLSON:  No.  It really is a handful.   



         17   And chances are the total production that goes out in the    



         18   arm's length will be 10 percent or less of the total federal 



         19   and --                                                       



         20                 MR. SHIRLEY:  So when you talk about wanting   



         21   to revise the benchmarks, if you will, we're talking about a 



         22   small 10 percent, at most, number of transactions that we're 



         23   trying to -- that you're all trying to address?              



         24                 MR. NICHOLSON:  We're considering the whole    



         25   spectrum, but if you're talking specifically -- yeah,        
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          1   nonarm's length benchmarks are probably 10 percent or so of  



          2   sales.                                                       



          3                 MR. HOVANEC:  I mean, that's -- I think what   



          4   it comes down to, Perry, is this -- you know, in terms of    



          5   looking at this situation here -- again, we were instructed  



          6   to explore, you know, would there be ways to improve the     



          7   rule.  I mean, we have 20 years' experience.  I could name   



          8   on my hands what some of the situations are.  There are      



          9   issues relating to how do you value nonarm's length.  Okay.  



         10   And how do you determine comparability.                      



         11                 So if you have a nonarm's length sale, what    



         12   would be the most comparable coal to it, you know.  Is it    



         13   the mine next door?  Is it your own production?  There are   



         14   other situations as I have mentioned in this particular one, 



         15   when we were talking about coal cooperatives, and whether    



         16   the trend moves in that direction where more utilities or    



         17   more cooperatives decide that they want to own a mine and    



         18   then have their own utility capacity.                        



         19                 Essentially that is -- that's a nonarm's       



         20   length situation.  There are occurrences out there where you 



         21   have people -- companies selling coal below what it cost     



         22   them to mine.  All right.  And so there are ways to value    



         23   it, but it's just a much more complicated way of going about 



         24   it.  I mean, it's a little startling to me to sell coal, to  



         25   produce coal, on any sort of consistent basis that is below  
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          1   your cost of mining.  And yet I see that.                    



          2                 These are just some of the curiosities and     



          3   some of the things -- and that's what we're looking for,     



          4   Perry.  Not necessarily to address a certain aspect of it,   



          5   but to give some certainty or clarity to -- for a company to 



          6   know that okay, if I enter into a nonarm's length contract,  



          7   this is going to be generally the way it would be valued or  



          8   evaluated.                                                   



          9                 MR. SHIRLEY:  I'm not too familiar with the    



         10   cooperative type operations.  You would -- one would think   



         11   that you can't mine coal for less than what it cost.  It     



         12   needs to be subsidized somewhere, by -- can you elaborate a  



         13   little bit more on how --                                    



         14                 MR. NICHOLSON:  Essentially if you were to     



         15   look -- you know, if you were to go out there and look at    



         16   10K statements and -- or go out there and look at it, you    



         17   know, it fundamentally gets to be where you want profit to   



         18   occur.  If you have everything from mining to actually       



         19   through generation and you own it all and you shift the      



         20   profit center, that's how you make your money.  Essentially  



         21   the utility makes the money.                                 



         22                 And so there are instances where you have --   



         23   the cost is -- the cost of mining below is related to the    



         24   fact that the profit center has been shifted.  And so,       



         25   again, is that fair to the lessee?  Is that fair -- these    
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          1   are just situations that have occurred, you know.  And so    



          2   that's how I would -- that's how I see it.                   



          3                 MR. SHIRLEY:  How many of these situations do  



          4   you have?                                                    



          5                 MR. HOVANEC:  You know, it varies.  I don't    



          6   really want to get into specific numbers because, you know,  



          7   that's not really what the intent is.  The intent is that if 



          8   you have one situation or you have multiple situations out   



          9   there, it's still a category of nonarm's sales.  Whether     



         10   it's -- you know, a -- more of a traditional relationship -- 



         11   and, again, as you have stated, when you're talking about an 



         12   open market where you have the ability to, say, ship to      



         13   whoever, like in the case of -- most of the Powder River     



         14   Basin, they have multiple rail companies.  They have rail    



         15   lines.  So they have options out there where they can go to  



         16   whatever market.                                             



         17                 So it's more -- you know, it's something where 



         18   you could enter into nonarm's length agreements and          



         19   companies are having -- you know, it's a challenge because   



         20   then you have to look for comparability.  And what we've     



         21   experienced is, just because you have 8400 BTU coal or 8800  



         22   BTU coal, it doesn't mean it's the same -- you know, the     



         23   same 8800 or same 8400.  So quality is another issue related 



         24   to comparability.                                            



         25                 MR. ADAMSKI:  And we'd really like to get, you 
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          1   know, the thoughts from people around the table, who are     



          2   attending.  And again, let's do the simple stuff.            



          3   Hopefully, you know, first -- which is arm's length sales.   



          4   Is everybody comfortable with, you know, the way they're     



          5   paying royalties on those situations now before -- you know, 



          6   before moving into the benchmark situations?                 



          7                 MR. DUNFEE:  I believe you've already heard    



          8   from Peabody on that subject in St. Louis.  We support what  



          9   the Navajo Nation, I think, commented also.  I'd be          



         10   interested -- have you received any comments on arm's length 



         11   transactions to review the way it's valued?  Has there been  



         12   any comments suggesting that there should be?  Most          



         13   everything I read said it's fine the way it is.              



         14                 MR. NICHOLSON:  That's right.  That's the      



         15   sense, that people would like to see everything stay with    



         16   status quo for arm's length.  Our understanding, that goes   



         17   to proceeds with live royalties.                             



         18                 MR. ADAMSKI:  Again, it's okay to reiterate    



         19   that that's the -- you know, confirm basically that -- you   



         20   know, that's the case going forward and just get it on the   



         21   public record.  We're happy to hear -- again, are people     



         22   comfortable with arm's length and don't want to change.      



         23   We'd like to hear those statements so that -- again, just a  



         24   matter of record.  You know, use them going forward.         



         25                 MR. MATTHEWS:  In that case -- Mike Matthews,  
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          1   State of Wyoming -- as a matter of going forward, we're      



          2   comfortable with the arm's length and like the status quo.   



          3                 MR. ZAMAN:  This is Akhtar Zaman with the      



          4   Navajo Nation.  One thing we have to also look at that, that 



          5   besides the way -- some of the -- Indian tribes -- related   



          6   to the royalty -- supersedes the regulations.  So, you know, 



          7   it is arm's length, but there is something else, too, which  



          8   is -- as Perry did mention that most of our sales is mine    



          9   mouth at this point.  We don't know what will happen in the  



         10   future.                                                      



         11                 But obviously there is a party, which we think 



         12   is an independent party which is negotiating contract with   



         13   utility.  Sometimes it is passing on the cost, but we feel   



         14   that they have to protect their own interest.  And in case   



         15   -- and then be allotted to go back.  But most of our         



         16   contracts are arm's length at this point.                    



         17                 Then we have also some -- for ten years in     



         18   case of Peabody that we have to address that, too, which is  



         19   painful.  But we have to live with that.                     



         20                 MR. HOVANEC:  Okay.  Let me continue.  Do you  



         21   want to --                                                   



         22                 MR. ADAMSKI:  Well, the benchmarks.  I'd like  



         23   to hear some comments on that before we get into anything    



         24   else.                                                        



         25                 MR. HOVANEC:  Okay.                            
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          1                 MR. ADAMSKI:  Like I mentioned to John, now    



          2   I'd like -- you know, we do have a benchmark -- prioritized  



          3   benchmark system out there for any sale which isn't an arm's 



          4   length sale.  Does anybody have any comments on the current  



          5   prioritized benchmark system for valuation?                  



          6                 And specifically right now we are -- I know    



          7   we're kind of crossing because everything is intertwined.    



          8   We are specifically asking for comments now looking at       



          9   federal.  We do have a section at the end where we'll be     



         10   specifically asking for comments for the Indian coal         



         11   valuation.  But, you know, anything is fine to throw on the  



         12   table, I guess, at this point.  But any comments on the      



         13   benchmarks at all?                                           



         14                 MR. ZAMAN:  Are we talking about arm's length  



         15   now or nonarm's length?                                      



         16                 MR. HOVANEC:  Nonarm's length.                 



         17                 MR. ADAMSKI:  Anything other than arm's length 



         18   now.                                                         



         19                 MR. ZAMAN:  This is, again, Akhtar Zaman,      



         20   Navajo Nation.  If you guys recall that we struggled with    



         21   this for many, many years.  And John knows very well of the  



         22   coals committee -- which you know very well.  Ultimately, we 



         23   had some consensus on that.  Peabody had someone serving on  



         24   that committee, too.  But at the end that was -- it was on   



         25   benchmarks -- probably -- we worked -- at the tail end it    
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          1   was John -- Bill said, well, we are not going to do that.    



          2                 So we ended up splitting on that issue.  We    



          3   were trying to help industry in that case.  And we went      



          4   along with that.  That, well, this will do something.  But   



          5   at the end it was, well, it might.                           



          6                 The feel was that if we do anything with that  



          7   nonarm's length -- John, if you remember, that industry said 



          8   -- unless -- we open the -- on evaluations.  And they do not 



          9   want it, because they said that is a minor issue.  So you    



         10   have many appeals pending at that time.  Probably you still  



         11   have those.                                                  



         12                 But that was the feel from industries like     



         13   that.  This is too minor of issues than opening the whole    



         14   valuation issue.  Thank you.                                 



         15                 MR. SHIRLEY:  Just to add on to comments.      



         16   This is Perry Shirley from the Navajo Nation again.  If the  



         17   Nation did have instances where we had nonarm's length       



         18   transactions, then we would generally be in support of the   



         19   comments that were submitted by the State of Wyoming on how  



         20   they feel coal ought to be valued under nonarm's length      



         21   situations, under the current benchmark system.              



         22                 I don't think that -- and Wyoming can speak    



         23   for themselves.  But I don't think that they were entirely   



         24   in favor of removing the benchmark system that's in place    



         25   altogether, but they did have some very specific comments to 
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          1   each one of the benchmarks in comments that they submitted.  



          2                 Again, this kind of gets back to Mr. Zaman's   



          3   comment.  You know that the Nation is very dependent upon    



          4   its mineral resources.  For better or worse, that's just the 



          5   way it has been for many years.  And we have an abundant     



          6   supply -- reserves of coal.                                  



          7                 And at some point, with the current shutdown   



          8   of the McKinley coal mine, we have to start looking towards  



          9   the future -- our future needs as a nation, for our people.  



         10   And so, you know, there are discussions or there are         



         11   thoughts about how the Nation could possibly gain access to  



         12   the open market at some point in the future.                 



         13                 So, you know, the comments that we submitted   



         14   were solely focused on our current situation now.  But in    



         15   the future we may face some of these same obstacles that are 



         16   being discussed here.  So I just offer those comments, you   



         17   know.  Not under the current situation, but looking into the 



         18   future.                                                      



         19                 MR. ADAMSKI:  Thank you, Perry.  Appreciate    



         20   that.                                                        



         21                 MR. HOVANEC:  All right.  Would the use of     



         22   indexing pricing simplify and enhance the regulations?       



         23   Public comments have been mixed, ranging from "do not use"   



         24   to "may use in some areas," to "feasible to use."  ONRR      



         25   invites more specific comments as to whether index pricing   
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          1   could possibly be used to value federal or Indian            



          2   production.                                                  



          3                 We want to hear from those that are supporting 



          4   the index pricing as an option and how that would meet the   



          5   intent of any changes to the regulations to add              



          6   simplification and clarification.  We would also like to     



          7   hear from those that oppose the use of the index pricing and 



          8   their specific concerns.                                     



          9                 I'll further elaborate.  Is there anybody that 



         10   would support going to an index pricing methodology if it    



         11   was not revenue neutral for every transaction?  Would the    



         12   economic benefit of simplification, certainty and            



         13   consistency offset any potential increase in royalty revenue 



         14   pay?                                                         



         15                 MR. SHIRLEY:  John, this is Perry Shirley      



         16   again.  I guess I would have a question about -- back to     



         17   ONRR.  That would be, since you felt that it was, I guess, a 



         18   viable enough option to put it in your register notice and   



         19   ask for comments about it, being that you have all of the    



         20   information -- pricing information related to the            



         21   transactions that we're here to discuss and that you may     



         22   have -- if not, you can readily get access to -- these index 



         23   prices that are published out there by the various index     



         24   publishing companies, have you done a comparison analysis or 



         25   some type of analysis in-house to determine whether indeed   
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          1   these index publishing -- published prices that are out      



          2   there resemble, in fact, what you -- what the market is out  



          3   there?  Has there been any study done?                       



          4                 MR. ADAMSKI:  Actually, Perry, at this point   



          5   this is really -- you know, that's why we put it out in the  



          6   Advance Notice of Proposed Rulemaking instead of our         



          7   proposed rule.  We haven't done, you know, any studies.  You 



          8   know, really, we're just trying to open up the entire        



          9   universe to alternative methodologies.  And since there are  



         10   a couple of indexes, you know, published out there by        



         11   certain -- the publications that do relate to coal, we were  



         12   asking for feedback from, you know, companies, the tribes,   



         13   whatever, does anybody use this.  Does -- you know.          



         14                 So we're actually looking for that type of     



         15   information before doing our own type of analysis on that    



         16   area or if -- you know, if it even warrants us to do an      



         17   analysis if everybody comes back and says, well, you know,   



         18   we don't really use those indexes or they're not really      



         19   applicable to valuation, that's -- we're just looking for    



         20   those kind of comments, either positive or negative.         



         21                 At this point, no, we haven't done any         



         22   analyses on any particular alternatives.  Just across the    



         23   board.                                                       



         24                 MR. SHIRLEY:  I just ask that from a general   



         25   standpoint.  As far as, again, Navajo Nation, we don't have  
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          1   that -- we don't have an index available for -- to mine one  



          2   -- one coal mine situation and one mine -- one -- two mines, 



          3   one coal plant, a power plant situation and one mine, one    



          4   power plant situation that we have.                          



          5                 MR. ADAMSKI:  We appreciate the comment.  I    



          6   mean, that's exactly the type of feedback that we're looking 



          7   for.                                                         



          8                 MR. SHIRLEY:  Now, I don't know what the       



          9   other ....                                                   



         10                 MR. MATTHEWS:  Mike Matthews, State of         



         11   Wyoming.  I made a comment in St. Louis, later, I was        



         12   thinking about.  What I was talking about, there weren't     



         13   index prices available for use in southwest Wyoming.  I then 



         14   went on to say that -- or at least I hope I went on to say   



         15   that I believe the contract sales prices are much higher     



         16   than what would be reflective, say, in the index pricing     



         17   that's used in the Powder River Basin.                       



         18                 But I was thinking about my comment later on   



         19   and -- as I was formulating it, I might have used the word   



         20   "index" in both instances.  But I wanted to clarify that     



         21   there isn't an index for southwest Wyoming.  And I was       



         22   talking about contract sales prices and trying to make a     



         23   point that there wouldn't be an index pricing scheme that    



         24   would be available for use in southwest Wyoming.             



         25                 MR. ADAMSKI:  I believe that's what I heard at 
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          1   the meeting.  Yes.  That statement.                          



          2                 MR. HOVANEC:  If there's no other comments     



          3   about indexes in general, we can turn it over to Mike        



          4   Throckmorton and get into some of the possible or potential  



          5   deductions with you.                                         



          6                 Mike.                                          



          7                 MR. THROCKMORTON:  As you know, ONRR grants    



          8   transportation and washing allowances to coal companies in   



          9   certain situations.  So we'd like to examine possible        



         10   alternatives to the requirement to track actual costs for    



         11   determining coal transportation.                             



         12                 Written comments during the Advance Notice of  



         13   Proposed Rulemaking are generally supportive of the status   



         14   quo.  Comments on washing allowances during the ANPR were    



         15   divided.  Two commenters opposed the concept of even         



         16   granting a washing allowance.  Others supported the status   



         17   quo, and would continue basing the allowance on actual       



         18   costs.                                                       



         19                 So in the interest of simplifying the          



         20   determination and verification of transportation and washing 



         21   allowances, ONRR requests any alternative methods to         



         22   tracking and using actual transportation or washing costs,   



         23   including any methods that would adjust for location         



         24   differences.                                                 



         25                 MR. ZAMAN:  This is Akhtar Zaman from Navajo   
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          1   Nation.  Mike, the issue is, in some cases washing might be  



          2   a necessity other than enhancing the value of the coal.      



          3   Okay.  Because the requirement is to get rid of some ash or  



          4   sulfur dioxide.  So in comparability analysis to see, did    



          5   the value increase or value decrease.  The value from mine   



          6   to mine based on composition of coal, right?  So far, looks  



          7   like that.                                                   



          8                 And because -- and one time one of the mines   



          9   on the Navajo Nation did try this, but the end result was    



         10   that it was not worth it to do washing.  So what I'm saying, 



         11   that it depends upon the market situation there.  Obviously, 



         12   you cannot open a mine -- we face every day within the       



         13   Nation that how come Navajo Nation should have a coal mine.  



         14   My argument is that it did not like -- gas that you produce  



         15   yourself.  You need market first before you want to produce. 



         16   And this is a big, big difference.  It is a huge, huge       



         17   investment in that part.                                     



         18                 So what I'm saying that you will -- all the    



         19   way you will get mixed-up comments.  I don't think you will  



         20   have, do it or you don't do it.  Some will say -- maybe in   



         21   their situation they look at it this way, that washing does  



         22   not enhance the value.  It is instead of the revenue         



         23   neutral, which we are so many time -- when we start with     



         24   revenue neutrality, ultimately, it is not neutral.           



         25                 So I'm just telling you that you will end up   
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          1   with mixed comments on that.  There will be pro and con      



          2   instead of one-sided.  Thank you.                            



          3                 MR. THROCKMORTON:  Anybody else?  Now let's    



          4   get on to the subject of Indian coal.  Indian coal           



          5   valuation.  One commenter, which is the Navajo Nation,       



          6   suggested that Indian and federal coal regulations not be    



          7   combined.  Another commenter recommended against changing    



          8   the regulations because lessees, states and tribes, would be 



          9   burdened to learn the new regulations, at additional costs   



         10   to everybody.  ONRR requests specific details on why federal 



         11   and Indian valuation regulations should or should not be     



         12   combined.                                                    



         13                 MR. ZAMAN:  This is Akhtar Zaman again.  Mike, 



         14   can you briefly tell us what is the major difference between 



         15   -- these highlights, just only.                              



         16                 MR. THROCKMORTON:  Sure.  The main difference  



         17   between the federal regulations and the Indian regulations   



         18   is that for the allowances on Indian uses, the lessees are   



         19   required to pre-report, that being notifying ONRR that they  



         20   will be taking an allowance for either washing or            



         21   transportation and their estimate of what those costs will   



         22   be on a monthly basis -- or annual basis.  That really is    



         23   the main difference.                                         



         24                 Can you think of anything else, John?          



         25                 MR. HOVANEC:  No.  You know, on the other flip 
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          1   side, again, how coal is valued under the federal            



          2   regulations, Indians are valued under those same             



          3   regulations.  That includes, say, the interest and other     



          4   items that would be associated with just federal.            



          5                 So that's the one other slight difference in   



          6   the sense that by being part of the regulations or using the 



          7   same regulations, you would be subject to -- to basically    



          8   all of the federal, including the federal rules, including,  



          9   you know, how much interest is calculated.                   



         10                 MR. THROCKMORTON:  As you were saying before,  



         11   talking about the national contracts that you do for lessee, 



         12   the contracts supersede regulations, that really isn't any   



         13   different than the federal case.                             



         14                 MR. ZAMAN:  You didn't mention that -- Indian  



         15   -- predetermined their estimated value of that.  Ultimately  



         16   it is adjusted, right?  All of --                            



         17                 MR. THROCKMORTON:  Yes.  The federal rules     



         18   requires that once the costs are known for the prior year,   



         19   the lessee has to re-report and provide the actual costs.    



         20   So you're going to stick by your comments, your written      



         21   comments?                                                    



         22                 MR. ZAMAN:  Yeah.  I think so.  You want some  



         23   more?                                                        



         24                 MR. THROCKMORTON:  No, no.  That's fine.       



         25                 MR. ZAMAN:  You want some more information?    
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          1                 MR. HOVANEC:  Yeah, we want some more.         



          2                 MR. ADAMSKI:  On -- gas side, there are        



          3   separate regulations, Indian lease and for the federal       



          4   leases.                                                      



          5                 MR. THROCKMORTON:  Now considering anything    



          6   else regarding the coal valuation regulations.               



          7                 Finally, ONRR is interested in receiving       



          8   comments on any other alternative valuation methodologies    



          9   that would provide clarity, efficiency, and early certainty  



         10   that correct payment has been made.  Just anything you think 



         11   might help.                                                  



         12                 MR. HOVANEC:  Mike, I want to ask a question.  



         13                 Perry -- I mean, Akhtar, your comment is that  



         14   the federal and Indian coal regulations should be separate,  



         15   right?                                                       



         16                 MR. ZAMAN:  That is -- yeah.                   



         17                 MR. HOVANEC:  What would you -- I guess we're  



         18   seeking some comments on what would you make different from  



         19   the federal or would you just -- would it be a different     



         20   part of the regulations or a separate regulation?  What's    



         21   your -- what's some of your thought to that?                 



         22                 MR. ZAMAN:  John, if you look at the -- there  



         23   was some reason to have Indian coal valuation.  That's why I 



         24   ask Mike this thing, what is the major difference.  At that  



         25   point in time you look at that, you are not facing huge      
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          1   number of leases.  Those are basically exceptions, you know. 



          2   I don't know.  You have less than ten Indian tribes -- maybe 



          3   five, probably, in the whole country.  So it is not putting  



          4   any burden -- and most of those tribes have their own audit  



          5   that uses those leases.                                      



          6                 What I'm saying, by changing it, if there are  



          7   no improvements in that case, tribes are dealing with very   



          8   limited companies and have very limited leases.  So it       



          9   should be left as it is, the status quo, and not to muddy    



         10   this thing and everybody jumps on that, including the        



         11   associations and everybody.                                  



         12                 Currently, the issue that I know is there will 



         13   be -- all of you know that in -- the industry situation is   



         14   different, I know.  If the same plan continues for four more 



         15   years, you know, the whole concept, that coal is dirty and   



         16   that thing, you guys will be changing these in the very near 



         17   future.                                                      



         18                 If the coal is discouraged always then,        



         19   basically, lessee, lessor, everybody in industry, they will  



         20   start looking at different methodologies and you guys will   



         21   be forced again.  Because it is a really critical time for   



         22   the coal mining industry, what to do.  People are looking    



         23   for the out-of-the-country market.  How that will be dealt   



         24   with.                                                        



         25                 What I'm saying, the time we are looking at    
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          1   today, you know, the regulations take a number of years.  By 



          2   that time there might be something else which is superseding 



          3   anything that we are doing today.                            



          4                 MR. SHIRLEY:  Yeah.  Thank you, Akhtar.  Just  



          5   some additional comments.  This is Perry again.  You asked   



          6   about some of the differences that would drive the need to   



          7   have regulations.  The first one I'll point out is, you have 



          8   a trust responsibility to Indian tribes and allottees that   



          9   we feel make it necessary to have separate regulations for   



         10   Indian and federal leases.                                   



         11                 The other thing is you asked about what        



         12   changes are there -- or that we feel are necessary.  One of  



         13   them that comes to mind, right off, is the authority to      



         14   calculate late payment interest on Indian coal payments.     



         15   Right now we're at a disadvantage because we have a late     



         16   payment interest that is limited to simple calculation of    



         17   late payment interest as opposed to cumulative -- as is --   



         18   is authorized under the -- in our case, Indian oil and gas.  



         19                 So we have that limitation that we would       



         20   certainly like to address.  The other would be while we do   



         21   have contracts -- mining contracts that are -- and also we   



         22   have the coal supply agreements that really dictate all of   



         23   the variables and how the valuation of coal will ultimately  



         24   be arrived at.  There are some areas where indeed            



         25   clarification would be a positive thing.  Possibly those     
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          1   could be addressed as well.                                  



          2                 For the most part, if you ask me under the     



          3   current scenario, if things are working under the arm's      



          4   length valuation -- as stated again, you know, in our        



          5   comments, we feel that they are.                             



          6                 MR. HOVANEC:  I just wanted to take the        



          7   opportunity to, you know, hear what, you know, are some of   



          8   your positions related to having a separate rule.            



          9                 MR. THROCKMORTON:  Last question concerns the  



         10   structure of the new set of regulations, assuming we go      



         11   forward.  For definitions of terms that apply to multiple    



         12   sections of the product valuation regulations, for example,  



         13   oil, coal, gas, is there any benefit to housing these terms  



         14   up front in a section, for example, 1206, Part A, general    



         15   provisions, along with general principles that commonly      



         16   apply to all the product valuation regulations?              



         17                 MR. MATTHEWS:  Mike Matthews, State of         



         18   Wyoming.  I think, you know, the regs, as they currently     



         19   stand, when -- we're addressing coal -- when you do          



         20   regulation changes, even small changes in the regs, can      



         21   often lead to potential litigation.                          



         22                 And so -- my comment would be as to coal, I    



         23   wouldn't think so.  I would think you would be better off    



         24   sticking with what's already been litigated and where things 



         25   stand.  But now as to oil and gas, I definitely think that's 
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          1   the case.  There's no shortage of litigation there anyway.   



          2                 There are some things that definitely need     



          3   clarifying in all the gas rates.  I think that would be very 



          4   helpful.  But my comment is, in terms of coal, is that I     



          5   think we got something that's working.  And, you know, that  



          6   would potentially invite additional litigation as to nuance  



          7   differences or the lack thereof between those definitions    



          8   and the regulations as they stand.                           



          9                 MR. ADAMSKI:  Appreciate that comment.  The    



         10   general thought here was that -- I guess it was put out on   



         11   the table -- that we right now, essentially, have four       



         12   different rules or regulations, as you were, that were       



         13   looked -- that we put out in the Advance Notice of Proposed  



         14   Rulemaking.                                                  



         15                 So we have federal oil, federal gas, federal   



         16   coal and Indian coal.  And going forward, I guess there was  



         17   a thought -- right now each one of those regulations has its 



         18   own, you know, specific "Definitions" section in front of    



         19   it.  So the thought was to move all similar definitions,     



         20   say, like "lessee" or, you know, "arm's length" or anything  



         21   that would be similar throughout those four rules -- just    



         22   put it up front and have it apply to all the different       



         23   regulations.                                                 



         24                 That's the general thought of, you know, what  



         25   we're looking at here.  Just, you know, looking for either   
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          1   support, concerns, you know, or whatever, with just          



          2   formatting the regulations that way, going forward in a      



          3   proposed rule.                                               



          4                 MR. MATTHEWS:  Mike Matthews again.  Well, you 



          5   know, hearing that explanation as you put it, you know, my   



          6   prior comment, I would just put as a concern.  Any time you  



          7   go in and move stuff around, there's a potential for         



          8   litigation.  I think in terms of some -- you know, oil and   



          9   gas and coal are different.                                  



         10                 I guess there's some that would argue there's  



         11   some concepts that can be applied across the board.  But in  



         12   doing that, you're going to bring in arguments from the --   



         13   those different minerals to -- you know, for instance,       



         14   you're going to bring in oil and gas arguments to be applied 



         15   to coal.                                                     



         16                 However, having not seen the definitions -- I  



         17   mean, you know -- or what's -- you know, nothing specific in 



         18   front of me to really look at.  I'm just offering these as   



         19   potential concerns.  I'm not saying I'm opposed, because,    



         20   you know, who knows.  Maybe things could get clearer.  I'm   



         21   just expressing that as a concern that -- through experience 



         22   -- that it tends -- instead of increasing certainty, you     



         23   tend to increase litigation.                                 



         24                 MR. ADAMSKI:  Appreciate that comment.  Again, 



         25   that's the backdrop of this whole thing, is that we're       
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          1   trying to make changes that would clarify, simplify, you     



          2   know.  That's always been.                                   



          3                 Any other comments on that type of scenario?   



          4   I guess, again, instead of repeating things four different   



          5   times and if they were the same, just have it kind of up     



          6   front, apply to all the regs.                                



          7                 That's pretty much all the specific questions, 



          8   I guess, that we had.  Again, we try to kind of just         



          9   reiterate the same type of questions that we proposed in the 



         10   Advance Notice of Proposed Rulemakings and in public         



         11   workshops.                                                   



         12                 Just wanted to give an additional opportunity  



         13   to maybe get, you know, some more specific thoughts or       



         14   additional thoughts after, you know, people had the          



         15   opportunity to see what everybody else commented on, because 



         16   we did post all the comments on our -- on the Web site.      



         17   People had a chance to look those over.                      



         18                 So, you know, we do appreciate everybody's     



         19   attendance at all of these and comments.  Again, we will be, 



         20   you know, looking at everything again.  Reading, go back.    



         21   Read the record that we got from the public workshops.  Look 



         22   at the written comments again.  You know, try to pick out    



         23   those things that again will, you know, simplify, clarify,   



         24   the regulations going forward, if we get to that point,      



         25   writing up our proposed rule and putting it out.             
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          1                 And I know that -- you know, what we've heard  



          2   is it's a lot easier sometimes to comment or react to a      



          3   specific proposal instead of essentially, I guess, a         



          4   hypothetical, which is the situation we have here now.  We   



          5   understand that because we don't like to respond to          



          6   hypothetical situations when people come in for evaluations, 



          7   determinations either.  It's nice to have a specific         



          8   case-by-case instance.                                       



          9                 So, again, if there's any comments about       



         10   anything with the rules that anyone would like to make, I    



         11   can open it up just before closing out this section or       



         12   session.                                                     



         13                 MR. ZAMAN:  This is Akhtar Zaman.  I have a    



         14   general comment.  It applies to all of your department -- to 



         15   coals.  Our concern is that we have been waiting for our oil 



         16   valuation regulations.  If ONRR is looking for doing         



         17   something, I think it will be better to work hard on those   



         18   and get them out.  Currently, we do not have Indian          



         19   regulation rules.  We have federal -- previous federal,      



         20   Indian gas, federal gas.  How many years have passed?        



         21   Twenty-three years we are working on proposed Indian oil     



         22   valuation and still we don't have it.                        



         23                 So I'm saying that from our side, our priority 



         24   is that rather than doing anything with the coal rules.      



         25   Thank you.                                                   



�

                                                                        38

          1                 MR. SHIRLEY:  Perry Shirley with the Navajo    



          2   Nation again.  I had a question about your previous          



          3   solicitation for comments on Advance Rulemaking that was     



          4   published in May on this subject.  In that specific register 



          5   notice, you ask about alternatives that would be             



          6   recommended.                                                 



          7                 And the first bullet was on the                



          8   dollar-per-energy content, dollar per MMBtu, valuation       



          9   concept.  Then the second bullet you asked a question that   



         10   I've been kind of puzzled about.  It reads should fixed      



         11   royalty values be revised from time to time.  If so, on what 



         12   basis, at what time or on what occasion.                     



         13                 Was that bullet there in reference to the      



         14   first bullet?                                                



         15                 MR. HOVANEC:  Yes.  So essentially if you had  



         16   a fixed royalty, like a cents-per MMBtu, that there would be 



         17   some way to adjust it over time.  Whether it's through       



         18   consumer price index or some type of mechanism.  So that's   



         19   how that relates.                                            



         20                 MR. SHIRLEY:  I thought so, because that was   



         21   one of the things that I kind of didn't submit any comments  



         22   on.  What I was -- if we were to submit comments, it would   



         23   have been on the basis of actually adjusting to royalty      



         24   rates in the contracts.  As you are all aware, we tried to   



         25   do that with support of BIA on our Peabody lease, but that   



�

                                                                        39

          1   did not happen.                                              



          2                 MR. HOVANEC:  Yes.  That might be -- that      



          3   would definitely be a comment that you would want to make,   



          4   you know.  I mean, I hear what you're saying.  Because       



          5   obviously in your contract or in your lease document is your 



          6   royalty rate, right?                                         



          7                 MR. SHIRLEY:  Yes.  In fact, that discussion   



          8   has -- discussions related to that have been made in various 



          9   advisory committees since -- you know, over the past years   



         10   that ONRR and its predecessor agency MMS have employed at    



         11   times that discussion has -- you know, discussions centered  



         12   around that have been made.                                  



         13                 I just wanted clarification on that because    



         14   that's kind of what I thought you were asking about, not     



         15   necessarily the lease agreements themselves.                 



         16                 MR. HOVANEC:  Yeah.                            



         17                 MR. ADAMSKI:  I guess if there's no other      



         18   comments, we will close this session.  Again, I really do    



         19   appreciate everybody's thoughts and -- Perry.                



         20                 MR. SHIRLEY:  Are you going to summarize,      



         21   going forward, what we can expect from this?                 



         22                 MR. ADAMSKI:  Again, we do have -- we are      



         23   getting written transcripts of all of the public workshops.  



         24   We -- I don't think we've discussed yet whether we're going  



         25   to put the exact transcript out on the Web, but we may go    
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          1   ahead and do that.  Just like the comments.                  



          2                 MR. HOVANEC:  I think what he's referring to   



          3   is what our process will be going forward for the rules.     



          4                 MR. ADAMSKI:  We're going to take everything   



          5   into consideration and try and pick out -- you know, if      



          6   there's anything that looks, I guess, reasonable going       



          7   forward to put into a proposed rule, those are the things    



          8   that we will be looking for from the written comments and    



          9   the verbal comments that we receive at workshops.  That's    



         10   our next step, to kind of look at everything again.          



         11                 MR. HOVANEC:  Then there was a preliminary     



         12   schedule.                                                    



         13                 MR. SHIRLEY:  One comment related to that.  I  



         14   ask that question because the Navajo Nation does not want to 



         15   be put in a position where we leave this meeting and then    



         16   ONRR makes decisions that might be either concerns to us or  



         17   might be detrimental to the Nation and decides that they're  



         18   going to, you know, release a final rule.  You have the      



         19   obligation, both a trust responsibility and also executive   



         20   order, to consult with the Navajo Nation.  You know, I just  



         21   wanted to make that part of the record.                      



         22                 MR. ADAMSKI:  Appreciate that comment.  Yvonne 



         23   got that down.                                               



         24                 MR. HOVANEC:  Plus the next step, Perry, is a  



         25   proposed rule.  Again, we're not even at that stage, you     
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          1   know.  I think that's what the process will be, to basically 



          2   evaluate all the comments and then come up with a proposed   



          3   rule.  There's quite a path to go to just digest what we've  



          4   heard in the last, you know, month.                          



          5                 MR. THROCKMORTON:  So you'll have an           



          6   opportunity to submit written comments on that proposed      



          7   rule.  And possibly even verbal comments if we have          



          8   workshops after the proposed rules are released.             



          9                 MR. SHIRLEY:  Or you could say, well, we've    



         10   heard comments to the -- that the changes are not necessary  



         11   and you leave things as is.  Is that an option, too?         



         12                 MR. ADAMSKI:  Sure.  At this point, I think    



         13   everything is an option.  We haven't -- you know -- again,   



         14   what we put in the Advanced Notice -- we're just, you know,  



         15   trying to stimulate, I guess, conversation and get ideas.    



         16   We, at this point, don't have any specifics of what we're    



         17   going to do going forward.                                   



         18                 Again, hopefully, now that the workshop        



         19   process is closed, we have all the comments back from        



         20   everywhere, at every venue -- and, again, we will be looking 



         21   at those to try and see if there's any, you know, viable     



         22   proposals in those that we do want to take to the next       



         23   stage.                                                       



         24                 But at this point, yeah -- that's the          



         25   formulation stage.                                           
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          1                 MR. SHIRLEY:  Thank you.                       



          2                 MR. ADAMSKI:  As of 9:58, this session is      



          3   formally closed.  Thank you so much for your comments.  We   



          4   appreciate it.                                               



          5                                                                



          6                 (The Proceedings concluded at 10:03 a.m.)      
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          1                      REPORTER'S CERTIFICATE                    



          2        I, Yvonne C. Gonzales, NM CCR #62, DO HEREBY CERTIFY    



          3   that on October 20, 2011, the Proceedings in the             



          4   above-captioned matter were taken before me, that I did      



          5   report in stenographic shorthand the Proceedings set forth   



          6   herein, and the foregoing pages are a true and accurate      



          7   transcription to the best of my ability.                     
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